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OSHA  REFORM:  FULFILLING  THE  PROMISE  OF 
A  SAFE  AND  HEALTHY  WORKPLACE 


TUESDAY,  OCTOBER  29,  1991 

U.S.  Senate, 
Committee  on  Labor  and  Human  Resources, 

Washington,  DC. 

The  committee  met,  pursuant  to  notice,  at  10:05  a.m.,  in  room 
SD-430,  Dirksen  Senate  Office  Building,  Senator  Edward  M.  Ken- 
nedy (chairman  of  the  committee)  presiding. 

Present:  Senators  Kennedy,  Pell,  Metzenbaum,  Simon,  Adams, 
Wellstone,  and  Cochran. 

Opening  Statement  of  Senator  Kennedy 

The  Chairman.  The  hearing  will  come  to  order. 

Today's  hearing  is  the  first  of  a  series  on  S.  1622,  the  Compre- 
hensive Occupational  Safety  and  Health  Reform  Act,  which  I  intro- 
duced with  Senator  Metzenbaum  last  August. 

Since  that  day,  the  unfortunate  and  unnecessary  tragedy  at  the 
poultry  plant  in  North  Carolina  has  focused  new  attention  on  the 
failure  of  the  government  to  live  up  to  the  promise  it  made  20 
years  ago  when  the  Occupational  Safety  and  Health  Act  was 
passed — the  promise  to  do  all  we  can  to  "assure  so  far  as  possible" 
a  "safe  and  healthful"  workplace  for  every  working  American. 

The  deplorable  conditions  at  the  plant  are  not  unique  to  poultry 
plants  or  to  North  Carolina.  Millions  of  working  men  and  women 
are  exposed  daily  to  workplace  conditions  that  pose  unacceptably 
high  risks  to  their  health  and  their  safety.  There  are  too  many 
other  tragedies  waiting  to  happen. 

As  a  result  of  the  North  Carolina  fire,  the  consciousness  of  Con- 
gress and  the  country  has  been  raised.  We  all  have  a  new  aware- 
ness of  the  flaws  in  OSHA  and  its  enforcement. 

Unlike  other  environmental  statutes  like  the  Clean  Air  Act, 
OSHA,  with  the  exception  of  last  year's  increase  in  maximum  civil 
fines,  has  not  been  amended  in  20  years.  Since  its  enactment  in 
1970,  the  workplace  has  changed,  and  so  have  the  jobs  Americans 
do  and  the  safety  and  health  risks  they  endure.  Despite  these 
transformations,  OSHA  has  not  been  revised. 

More  than  10,000  workers  still  die  every  year  from  job-related  in- 
juries, and  as  many  as  100,000  more  die  from  occupational  diseases. 

Now  is  the  time  for  comprehensive  OSHA  reform.  Now  is  the 
time  for  us  to  fulfill  the  promise  we  made  20  years  ago.  S.  1622  is 
intended  to  address  many  of  the  weaknesses  in  the  current  law 
identified  in  prior  hearings  held  by  this  committee  in  studies  con- 
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ducted  by  the  General  Accounting  Office,  the  Office  of  Technology 
Assessment  and  the  Administrative  Conference. 

The  bill  attempts  to  improve  OSHA  at  two  levels — by  strengthen- 
ing the  existing  enforcement  scheme  and  by  developing  a  new  ap- 
proach based  on  the  concept  of  worker  involvement. 

Our  goal  is  to  shift  the  focus  of  the  act  from  an  enforcement 
scheme  which  relies  exclusively  on  occasional  inspections  backed 
by  the  threat  of  civil  fines  to  achieve  employer  compliance  to  an 
approach  which  recognizes  that  the  promise  of  the  act  will  be 
achieved  only  if  employers  and  employees  work  together  to  identify 
hazards  and  take  corrective  action  before  injuries  or  illness  occur. 

The  bill  includes  provisions  to  streamline  and  expedite  the  stand- 
ard-setting process,  require  better  targeting  of  limited  resources  to 
high-risk  workplaces,  speed  up  and  improve  the  hazard  abatement 
process,  strengthen  criminal  penalties  for  the  most  serious  viola- 
tions, and  expand  coverage  to  include  Federal,  State  and  local  gov- 
ernment employees. 

Because,  as  a  practical  matter,  we  recognize  that  government  re- 
sources are  too  limited  to  support  the  number  of  government  in- 
spectors we  would  need  to  police  conditions  in  the  6  million  sepa- 
rate workplaces  covered  by  the  act.  The  6  million  also  includes  new 
provisions  to  encourage  active  employee  and  employer  involvement 
in  monitoring  workplace  conditions.  The  bill  does  so  in  two  ways. 

First,  it  requires  employers  to  develop  written  safety  and  health 
programs  that  identify  and  address  hazards  in  the  workplace  and 
provide  employee  education  and  training  on  those  hazards. 

Second,  the  bill  requires  joint  employer-employee  safety  and 
health  committees  at  workplaces  with  11  or  more  employees,  The 
committees  would  have  the  authority  to  review  injury  and  illness 
records  of  the  employer,  investigate  employee  complaints  of  haz- 
ards, conduct  regular  inspections  of  the  workplace  and  make  rec- 
ommendations to  correct  hazards. 

As  we  will  hear  today  from  our  panels,  health  and  safety  pro- 
grams and  joint  management-labor  committees  are  already  in  use 
in  Canada,  in  many  European  countries,  and  in  many  union  and 
nonunion  firms  in  this  country.  These  are  sound  and  reasonable 
approaches  to  workplace  health  and  safety.  They  are  also  useful  ex- 
amples of  innovative  approaches  to  dealing  with  important  public 
policy  issues  in  the  1990's. 

If  these  proposals  function  as  intended,  they  will  save  money. 
Work-related  injuries  and  illnesses  are  an  economic  issue  as  well  as 
a  health  issue.  A  recent  study  by  the  Rand  Institute  for  Civil  Jus- 
tice put  the  price  tag  of  workplace  injuries  at  $83  billion  a  year  in 
medical  and  lost  work  time  costs.  These  staggering  costs  should  be 
enough  to  convince  the  business  community  that  OSHA  reform  is 
in  their  best  interests. 

OSHA  Administrator  Gerard  Scannell  has  recognized  that  OSHA 
reform  is  a  "reality"  and  has  urged  interested  parties  to  step  up  to 
the  plate  and  let  Congress  know  their  positions.  These  hearings 
will  provide  the  forum  for  the  in-depth  attention  that  responsible 
reform  will  require. 

I  look  forward  to  the  testimony  of  our  witnesses  and  to  working 
with  my  colleagues  in  the  Congress  to  achieve  the  overhaul  of 
OSHA  that  is  long  overdue. 
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The  witnesses  on  our  first  panel  are  here  to  talk  about  workplace 
safety  and  health  issues  from  the  perspective  that  counts  most  of 
all — the  perspective  of  employees  who  are  dealing  with  these  prob- 
lems on  a  day  to  day  basis.  Their  experiences  reflect  both  the  dark 
side  and  the  bright  side  of  industrial  practices  in  the  United  States 
today. 

Gabriel  Garcia  will  describe  his  experience  as  an  employee  of  a 
company  in  my  own  State  of  Massachusetts,  where  the  State  Divi- 
sion of  Occupational  Hygiene  has  recently  found  that  workers  have 
routinely  and  without  their  knowledge  been  exposed  to  dangerous- 
ly high  levels  of  lead  dust  and  other  hazardous  materials. 

Nancy  Lessin,  the  director  of  the  Massachusetts  Coalition  for  Oc- 
cupational Health  and  Safety,  is  here  with  Mr.  Garcia  to  testify 
about  what  she  has  learned  about  the  conditions  at  the  plant  and 
what  her  findings  reflect  about  the  failure  of  existing  laws  to  ade- 
quately protect  Mr.  Garcia  and  his  fellow  workers  from  exposure  to 
these  hazards. 

We  also  have  witnesses  here  from  two  companies  whose  ap- 
proach to  occupational  safety  and  health  issues  demonstrate  what 
a  difference  it  can  make  when  employees  are  educated  about  haz- 
ards in  the  workplace  and  given  an  opportunity  to  take  an  active 
role  in  identifying  and  correcting  problems  before  accidents  and  in- 
juries occur. 

Wanda  Hatcher,  an  employee  at  Teepak  Company  in  Atlanta, 
GA,  and  Clarence  Estepp,  the  manager  of  the  plant,  will  testify 
about  the  extensive  efforts  that  have  been  undertaken  at  the  plant 
to  improve  safety  and  health  through  employee  safety  committees. 

Finally,  Mr.  McCormick,  president  of  the  International  Chemical 
Workers  Union  Local  at  the  Monsanto  Chemical  Processing  Plant 
in  St.  Louis,  will  testify  about  the  improvements  in  workplace 
safety  and  health  that  have  occurred  in  his  plant  since  1987  when 
the  employer  and  the  union  agreed  to  establish  a  workplace  safety 
and  health  committee. 

Mr.  McCormick,  I  understand  you  are  from  Illinois,  and  our 
friend  and  colleague  Senator  Simon  wanted  me  to  extend  a  warm 
word  of  welcome  to  you.  He  is  unable  to  be  here  this  morning. 

Senator  Pell. 

Senator  Pell.  Thank  you,  Mr.  Chairman. 

I  am  just  delighted  you  are  holding  this  hearing.  I  believe  this  is 
a  very  important  subject.  I  am  not  a  cosponsor  of  the  bill,  but  I'm 
sure  the  witnesses  today  will  help  me  in  making  up  my  mind.  I'd 
like  to  stay  all  morning,  but  I  can  stay  for  just  a  little  while  and 
get  the  flavor  of  the  meeting. 

I'd  ask  that  the  balance  of  my  statement  be  put  in  the  record. 

The  Chairman.  It  will  be  so  included. 

[The  prepared  statement  of  Senator  Pell  follows:] 

Prepared  Statement  of  Senator  Pell 

Thank  you  for  holding  these  hearings  Mr.  Chairman.  Our  ability 
to  provide  a  safe  place  to  work  is  one  very  important  way  to  judge 
our  progress  as  a  Nation. 
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Unfortunately,  the  last  10  years  of  budget  cuts  at  the  State  and 
Federal  level  have  left  gaps  in  our  ability  to  guarantee  the  safest 
possible  job  site  for  American  workers. 

I  am  glad  to  see  that  this  committee  continues  to  be  a  vehicle  for 
true  progress  in  this  area. 

I  am  not  a  cosponsor  of  this  bill,  but  I  am  sure  that  the  very  fine 
witnesses  that  are  here  today  will  help  me  in  making  a  decision. 

It  might  also  be  helpful  Mr.  Chairman  if  the  committee  were  to 
review  a  recent  report  I  requested  from  GAO  on  worksite  safety 
programs.  I  understand  that  the  report  is  not  quite  done,  but  that 
GAO  has  submitted  written  testimony  on  the  report  for  today's 
hearing. 

The  Chairman.  Mr.  Garcia,  please  proceed. 

STATEMENTS  OF  GABRIEL  GARCIA,  FORMER  EMPLOYEE,  BAY 
STATE  SMELTING  COMPANY,  SOMERVILLE,  MA;  VICTORIA 
MARTINEZ,  MASSACHUSETTS  COALITION  FOR  OCCUPATIONAL 
SAFETY  AND  HEALTH,  BOSTON,  MA;  NANCY  LESSIN,  DIRECTOR, 
MASSACHUSETTS  COALITION  FOR  OCCUPATIONAL  SAFETY 
AND  HEALTH,  BOSTON,  MA;  ED  MCCORMICK,  PRESIDENT, 
INTERNATIONAL  CHEMICAL  WORKERS  UNION  LOCAL  12,  MON- 
SANTO CHEMICAL,  SAUGET,  IL;  WANDA  HATCHER,  QUALITY  IN- 
SPECTOR, TEEPAK,  INC.,  ATLANTA,  GA;  AND  CLARENCE 
ESTEPP,  PLANT  MANAGER,  TEEPAK,  INC.,  ATLANTA,  GA 

Mr.  Garcia.  My  name  is  Gabriel  Garcia.  I  began  working  at  Bay 
State  Smelting  Company  in  Somerville,  MA  in  November  1986. 

The  working  conditions  were  very  bad.  We  worked  with  many 
hazards.  The  work  made  smoke,  dust  and  fumes.  We  got  very  sick. 
We  did  not  get  protection  or  training. 

I  called  OSHA.  The  company  lied  to  OSHA.  I  got  in  trouble  for 
talking  to  OSHA.  Workers  were  scared  to  speak  out.  Things  did  not 
change.  On  June  6,  I  was  'laid  off."  I  believe  I  was  fired  for  trying 
to  get  a  safe  workplace. 

We  still  have  many  health  problems.  Some  of  us  are  having  prob- 
lems conceiving  children.  No  one  should  have  to  give  up  their 
health  for  a  job,  or  get  fired  for  speaking  out  about  bad  conditions. 

Now,  many  workers  would  rather  get  sick  slowly  than  be  out  of  a 
job.  Workers  need  to  have  a  voice  and  not  be  punished  for  using  it. 

Victoria  Martinez  from  MassCOSH  will  read  to  you  in  English 
my  statement  about  working  at  Bay  State  Smelting  Company. 

Thank  you. 

The  Chairman.  Mr.  Garcia,  we  welcome  you  here,  and  we  appre- 
ciate your  testimony.  You  speak  English  a  lot  better  than  many  of 
us  speak  Spanish.  Yo  estudio  en  escuela  poco  Espaniol  y  obro 
mucho. 

But  I  want  to  thank  you  very  much  for  being  here,  and  I'd  ask 
Victoria  if  she  would  be  kind  enough  to  continue. 
Ms.  Martinez.  Good  morning,  Senators. 

My  name  is  Victoria  Martinez,  and  I  am  the  coordinator  of  the 
Latino  Workers  Health  and  Safety  Project  at  the  Massachusetts 
Coalition  for  Occupational  Safety  and  Health.  Our  Latino  Workers 
Project,  together  with  the  Boston-based  Immigrants  Rights,  Advo- 
cacy, Training  and  Education  Project,  has  been  assisting  Mr. 
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Garcia  and  his  coworkers  in  their  efforts  to  gain  a  safe  workplace. 
It  is  my  privilege  today  to  read  in  English  Mr.  Garcia's  statement. 

I,  Gabriel  Garcia,  lost  my  job  at  Bay  State  Smelting  Company  be- 
cause I  told  the  truth  about  unsafe  conditions  at  work  to  an  OSHA 
inspector,  because  I  caught  the  company  lying  to  workers  about 
health  and  safety,  and  because  I  spoke  out  about  unsafe  conditions. 

In  December  1990,  I  called  OSHA  because  I  was  having  problems 
with  my  eyes  and  my  kidneys  from  the  work  we  were  doing.  I 
called  OSHA  because  I  wanted  them  to  visit  the  factory  and  discov- 
er the  truth  about  the  conditions  we  were  working  under.  I  did  not 
give  my  name  to  OSHA  because  in  the  past  a  worker  had  called 
OSHA  and  was  fired  when  the  bosses  found  out. 

In  January  1991,  OSHA  visited  Bay  State  Smelting  Company. 
During  the  visit,  the  OSHA  inspector  asked  me  if  I  and  other  work- 
ers had  received  information  on  hazards  at  work  and  their  effects 
on  our  health.  I  told  him  we  had  not. 

After  the  OSHA  people  left,  my  boss  called  me  to  his  office  and 
interrogated  me  about  what  I  said  to  OSHA.  I  told  him  what  I  had 
said  to  the  inspectors.  The  boss  got  very  angry  with  me  and  called 
me  "stupid."  From  this  time  on,  I  had  more  and  more  problems 
with  the  bosses  and  supervisors. 

Some  time  after  this  OSHA  visit,  the  company  gave  us  four  very 
brief  "trainings."  These  "trainings"  were  five  or  10  minutes  pres- 
entations in  English,  translated  into  Spanish  by  a  supervisor.  After 
each  session  the  workers  were  supposed  to  sign  a  form  saying  that 
we  had  received  the  "training."  In  the  third  presentation,  the  in- 
structor described  the  effects  of  working  with  lead.  He  told  us 
about  the  kinds  of  uniforms,  gloves,  footwear,  masks,  headgear, 
etc.,  which  we  should  be  wearing.  He  told  us  that  we  should  be 
changing  our  gloves  twice  a  day  and  washing  our  hands  frequently. 
I  asked  the  instructor  how  we  were  supposed  to  continue  working 
with  lead  when  we  did  not  get  any  of  those  protections,  we  didn't 
have  water  to  wash  our  hands,  we  didn't  even  have  water  to  drink. 
Later,  after  this  session,  the  boss  came  and  told  me  that  they  had 
gotten  water  to  wash  with,  but  if  we  wanted  uniforms  or  protective 
equipment,  we  would  have  to  buy  them  ourselves. 

In  the  fourth  session,  the  instructor  was  telling  us  about  a  haz- 
ardous chemical,  and  I  discovered  that  the  translation  given  to  the 
workers  was  incorrect.  The  instructor  had  said  that  anybody  who 
started  to  feel  their  throat  closing  or  a  problem  breathing  should 
report  it  immediately  to  the  boss  and  that  he  would  be  taken  to  the 
hospital.  The  translator  told  the  workers  that  if  they  felt  their 
throat  closing  or  had  problems  breathing,  they  should  just  go  out- 
side and  get  some  fresh  air  and  come  back  to  work.  I  spoke  up  and 
said  that  the  translation  had  been  wrong.  Because  of  this,  I  and 
other  workers  refused  to  sign  the  paper  saying  that  we  had  re- 
ceived this  training.  I  later  found  out  that  the  supervisor  had  gone 
to  the  boss  and  told  him  I  had  refused  to  sign  and  had  caused  prob- 
lems. 

OSHA  visited  the  factory  again  in  May  1991.  I  and  another 
worker  started  to  tell  the  OSHA  inspector  about  our  concerns.  The 
boss  saw  us  and  broke  up  the  conversation.  The  OSHA  inspector 
continued  the  conversation  with  two  supervisors.  I  found  out  later 
from  MassCOSH  that  this  OSHA  inspector  said  in  his  report  that 
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our  training  program  had  been  fine  and  that  there  were  no  viola- 
tions of  OSHA  law  seen  at  that  time.  He  saw  my  workplace  in  May 
1991,  and  in  May  1991  nothing  was  safe  or  health  in  that  work- 
place. 

If  there  had  been  a  way  for  us  to  be  more  involved,  in  a  way  that 
we  were  not  risking  our  jobs,  we  could  have  all  told  this  inspector 
what  was  really  going  on.  We  could  have  told  him  how  when  we 
did  certain  jobs,  the  air  became  black  with  smoke  and  fumes  and 
dust;  how  we  were  never  given  respirators  or  other  protective 
equipment;  how  we  had  no  lunchroom  and  had  to  eat  in  the  bath- 
room— a  bathroom  that  had  no  hot  water  to  wash  the  toxic  materi- 
als off  of  our  hands;  what  a  joke  our  ' 'training"  program  was;  how 
sick  we  are  all  becoming  from  our  work;  how  we  work  with  certain 
machines  that  the  boss  told  OSHA  they  don't  use  anymore.  But 
every  worker  there  would  have  been  risking  their  job  and  their 
ability  to  get  another  job  if  they  did  that. 

As  it  was,  things  got  very  bad  for  me.  I  faced  harassment  and 
retaliation  because  of  the  concerns  I  expressed  about  health  and 
safety  issues;  because  I  was  raising  things  that  the  company  did 
not  want  to  hear  or  deal  with.  I  was  often  blamed  for  things  I  did 
not  do,  like  broken  machines.  I  was  told  to  do  work  that  made  me 
sick  and  to  do  dangerous  work  without  protections. 

I  believe  that  my  concerns  about  health  and  safety  issues  and  my 
openness  about  those  concerns  with  my  employer  and  with  OSHA 
led  directly  to  my  [ 'lay-off."  I  believe  I  was  discriminated  against 
and  fired  for  these  activities.  I  continue  to  be  concerned  about 
those  who  are  still  working  under  unhealthy  and  unsafe  conditions 
at  Bay  State  Smelting.  These  workers  include  my  brother,  my 
cousin  and  my  friends.  I  want  this  company  to  be  safe  for  all  the 
workers  who  work  there  and  the  community  around  it. 

But  companies  like  Bay  State  Smelting  count  on  workers  not 
having  rights.  No  one  told  us  about  the  real  hazards  of  what  we 
were  working  with.  No  one  trained  us  in  how  to  make  things  safer 
or  how  to  protect  ourselves.  When  we  raised  concerns,  we  were  told 
not  to  worry,  and  we  were  told  to  shut  up.  And  when  I  went  to  the 
agencies  that  are  supposed  to  be  protecting  us,  I  lost  my  job. 

I  have  been  out  of  work  for  almost  5  months.  I  have  a  wife  and  a 
small  baby.  The  reason  people  are  afraid  to  speak  out  is  that  they 
see  what  happens  to  people  like  me.  As  long  as  this  continues,  you 
will  always  have  workplaces  like  Bay  State  Smelting  Company. 
Workers  will  continue  to  lose  their  health,  lose  their  jobs  and  lose 
their  lives. 

Thank  you. 

The  Chairman.  Thank  you  very  much  for  that  very  moving  testi- 
mony. 

Now,  as  I  understand  the  situation,  this  is  basically  a  processing 
plant  that  recycles  scrap  metal,  and  it  has  been  operating  actually 
since  1939.  It  has  had  various  citations  in  the  past,  in  1981  and 
again  in  1982  and  1987. 

According  to  the  report  of  the  State  Division  of  Occupational  Hy- 
giene, which  is  appended  to  the  testimony  submitted  by  Ms.  Less- 
lin,  there  is  a  very  high  degree  of  exposure  at  the  plant  to  lead, 
which  is  a  very  toxic  substance  and  which  can  cause  serious  health 
problems  when  it  is  inhaled  or  ingested  by  eating,  drinking  or 
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smoking  with  iead-contaminated  hands  or  in  a  lead-contaminated 
environment.  The  report  indicates  that  exposure  to  high  lead  levels 
can  cause  permanent  damage  to  workers'  health,  including  kidney, 
brain  and  nerve  damage;  and  that  at  relatively  low  levels,  lead 
causes  a  decrease  in  fertility  in  both  men  and  women  and  can 
cause  fetal  damage. 

Additional  health  problems  associated  with  lead  exposure  include 
headaches,  fatigue,  mood  changes,  decreased  concentration, 
memory  loss,  stomach  pains,  aching  and  weakness,  anemia  and  in- 
creased risk  of  high  blood  pressure.  And  also,  if  lead  and  lead  dust 
is  brought  home,  it  poses  a  very  serious  threat  to  children. 

We  have  a  great  interest  in  health  issues  in  this  committee.  We 
passed  legislation  dealing  with  lead  paint  some  years  ago  and  are 
looking  now  at  problems  associated  with  lead  paint  poisoning.  I 
know  that  lead  has  a  dramatic  impact  on  children,  particularly 
small  children,  in  terms  of  mental  retardation  and  other  effects. 

As  I  understand  it,  ail  of  the  employees  at  the  plant  were  found 
to  have  elevated  blood  levels,  and  at  least  one  had  a  level  suffi- 
ciently high  that  he  was  required  by  law  to  be  removed  from  the 
workplace.  The  state's  report  says  that  no  sanitary  facilities  were 
provided  in  which  employees  could  properly  wash  themselves 
before  eating  or  drinking,  and  the  workers  are  not  provided  with 
any  personal  protective  equipment  or  clothing.  According  to  this 
report,  the  operating  procedures  for  the  incinerators  were  printed 
in  English  only  and  so  covered  with  black  dust  that  they  could  not 
be  read. 

Mr.  Garcia,  you  raised  these  issues  with  OSHA  and  you  have  lost 
your  job.  We  have  a  difficult  economic  situation  in  our  State,  Mas- 
sachusetts, and  I  know  you  are  very  much  concerned  about  your 
relatives  who  still  work  in  the  plant,  and  you  have  a  small  child. 
Was  it  really  worth  it?  Now  that  you  don't  have  a  job,  and  you 
can't  provide  for  your  family,  do  you  think  it  was  really  worth  rais- 
ing these  issues  with  OSHA? 

Mr.  Garcia.  [Interpreted  from  Spanish  by  Ms.  Martinez.]  It  was 
worth  it  because  I  lost  my  job.  The  money  that  I  collect  now 
doesn't  cover  my  rent  expenses.  Right  now,  I  have  problems  with 
my  eyes,  my  stomach,  my  nose.  I  have  to  pay  on  my  own  for  all 
these  bills,  and  the  money  that  I  collect  doesn't  cover  these  ex- 
penses. 

The  Chairman.  The  question  is  would  you  do  it  over  again. 
Knowing  what  you  know  now,  and  having  lost  your  job,  would  you 
do  it  again?  Would  you  complain  about  the  work  conditions? 

Mr.  Garcia.  [Interpreted  from  Spanish  by  Ms.  Martinez.]  I  con- 
tinue to  fight  because  I  understand  that  it  is  against  the  law  to  be 
discriminated  against.  If  these  conditions  don't  change,  people  will 
stay  sick. 

The  Chairman.  As  I  understand,  most  of  the  other  employees  are 
from  Central  America;  is  that  correct? 
Mr.  Garcia.  Yes. 

The  Chairman.  So  most  of  them  have  English  as  a  second  lan- 
guage. 

Thank  you. 

Ms.  Lessin  is  the  director  of  the  Massachusetts  Coalition  for  Oc- 
cupational Safety  and  Health.  It  is  a  nonprofit  organization  that 
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provides  training,  education  and  technical  assistance  in  health  and 
safety. 

Ms.  Lessin,  we'd  be  glad  to  hear  from  you. 

Ms.  Lessin.  Thank  you  very  much,  and  thank  you  for  the  oppor- 
tunity to  appear  here  today. 

MassCOSH's  involvement  with  Bay  State  Smelting  Company 
dates  back  over  12  years.  In  1981,  a  MassCOSH  volunteer  and  jour- 
nalist wrote  the  following: 

"The  Bay  State  Smelting  Company  of  Somerville,  MA  was  the  kind  of  public 
health  disaster  Congress  had  in  mind  in  1970  when  it  created  the  Occupational 
Safety  and  Health  Administration.  For  years,  the  scrap  metal  recycling  firm 
had  overexposed  its  employees  to  toxic  lead  fumes.  Instead  of  ventilating  the 
fumes,  management  found  it  more  cost-effective  to  use  chelating  drugs  on  the 
workers — a  treatment  that  lowers  lead  levels  in  the  blood,  but  at  the  risk  of 
permanent  kidney  damage." 

Records  from  both  State  and  Federal  agencies  going  back  in 
some  cases  over  50  years  document  that  Bay  State  Smelting  Com- 
pany has  been  overexposing  its  work  force  to  lead  and  other  haz- 
ards. This  company  has  a  long  history  of  denying  to  State  and  Fed- 
eral officials  its  use  of  toxic  substances  and  hazardous  work  proc- 
esses. 

The  reality,  however,  has  been  that  behind  closed  doors  hazard- 
ous conditions  abound.  This  reality  was  successfully  hidden  during 
a  May  1991  OSHA  inspection.  The  official  OSHA  inspection  report 
states  that:  "The  company  now  has  a  well-written  hazard  commu- 
nication program.  Training  and  information  for  the  employees 
have  been  implemented.  A  follow-up  industrial  hygiene  inspection 
was  performed  today.  No  new  apparent  industrial  hygiene  viola- 
tions observed  at  this  time.,, 

You  have  just  heard  in  Gabriel  Garcia's  testimony  what  condi- 
tions were  like  in  this  factory.  When  there  is  no  real  communica- 
tion with  and  involvement  of  the  work  force,  OSHA  inspections 
will  continue  to  miss  the  truth.  Workers  will  continue  to  suffer. 

In  this  case,  OSHA  revisited  Bay  State  Smelting  Company  in 
July  1991,  as  did  the  Massachusetts  Division  of  Occupational  Hy- 
giene, the  State's  occupational  health  agency.  Air  sampling  results 
measured  by  OSHA  at  this  factory  on  July  31,  1991  document  lead 
levels  at  over  four  times  the  OSHA  legal  limit;  copper  at  twice  the 
OSHA  legal  limit;  zinc  at  almost  twice  the  OSHA  limit,  and  total 
dust  levels  at  nearly  three  times  the  OSHA  limit.  In  addition,  be- 
ryllium levels  were  found  to  be  excessive.  Beryllium  is  an  acknowl- 
edged human  carcinogen. 

The  State's  Division  of  Occupational  Hygiene  report  of  inspec- 
tions conducted  in  June  and  July  of  1991  documents  overexposure 
to  lead,  carbon  monoxide  and  other  hazards.  It  documents  the  use 
of  machines  and  processes  that  the  company  claimed  were  discon- 
tinued years  ago.  It  ends  with  17  separate  detailed  actions  that 
need  to  be  taken  by  the  company  to  abate  current  hazards. 

In  May  of  this  year  OSHA  gave  Bay  State  Smelting  Company  a 
clean  bill  of  health.  One  month  later,  OSHA  and  State  officials  doc- 
ument a  hellhole.  There  was  no  change  in  factory  conditions.  What 
had  changed,  however,  was  that  by  June  1991,  the  workers  at  Bay 
State  Smelting  Company  were  active  and  involved,  communicating 
real  truth  about  what  was  going  on. 
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On  one  occasion,  company  officials  had  OSHA  come  in  the  morn- 
ing to  inspect  a  certain  process.  This  time  the  workers  were  able  to 
tell  how  they  performed  that  process  the  night  before;  what  OSHA 
was  inspecting  was  work  already  ' 'clean"  being  redone. 

The  unforgettable  lesson  of  this  is  that  workers  themselves  are 
the  true  experts  about  what  is  going  on  in  their  workplaces.  They 
must  be  allowed  to  play  strong,  effective  roles  in  job  health  and 
safety.  It  is  time  to  recognize  the  importance  of  this  role  and  to 
give  to  workers  like  Gabriel  and  millions  of  others  the  legal  sup- 
port and  protections  they  need. 

The  Comprehensive  Occupational  Safety  and  Health  Reform  Act 
filed  by  Senators  Kennedy  and  Metzenbaum  mandates  joint  labor- 
management  health  and  safety  committees  for  ongoing,  systematic 
involvement  of  workers  in  health  and  safety,  This  legislation 
strengthens  workers'  rights  to  health  and  safety  training  and  work- 
ers' protection  against  discrimination  for  speaking  out. 

Gabriel  Garcia  has  been  out  of  work  now  for  5  months,  and 
OSHA  is  still  in  the  investigation  stage  of  his  case.  The  court  proc- 
ess has  not  even  begun.  This  legislation  includes  provisions  for  an 
expedited  procedure  in  cases  such  as  this  one,  including  provisions 
for  preliminary  reinstatement.  And  very  importantly,  this  legisla- 
tion backs  up  all  of  its  provisions  with  strong  enforcement.  Worker 
involvement  is  essential  but  does  not  substitute  for  strong  and  ef- 
fective enforcement  of  the  law. 

I  began  my  remarks  with  a  10  year-old  quote  from  an  academic 
journal  that  said  that  the  Bay  State  Smelting  Company  was  the 
kind  of  public  health  disaster  Congress  had  in  mind  in  1970  when 
it  created  OSHA.  We  would  like  to  conclude  with  the  request  that 
the  Bay  State  Smelting  Company  be  what  Congress  has  in  mind  in 
1991  when  it  enacts  the  Comprehensive  Occupational  Safety  and 
Health  Reform  Act.  This  act  will  codify  into  law  the  process  by 
which  workers  can  play  active  roles  in  occupational  health  and 
safety  in  their  workplaces,  the  protections  they  will  need  in  order 
to  play  those  roles,  and  the  enforcement  necessary  to  assure  com- 
pliance with  the  law. 

A  supplement  to  a  Boston  Sunday  paper  several  weeks  ago  car- 
ried the  headline,  "Give  Freedom  a  Voice."  The  article,  I  believe, 
was  about  the  Soviet  Union.  An  article  with  the  same  title  could  be 
written  about  the  rights  workers  need  now  to  help  ensure  that  the 
places  they  go  off  to  work  every  day  in  the  United  States  are  safe 
and  healthful  and  do  not  rob  them  of  their  health,  their  lives,  their 
abilities  to  have  healthy  children. 

We  ask  you  to  please  give  these  workers  their  voice  and  enact  S. 
1622,  the  Comprehensive  Occupational  Safety  and  Health  Reform 
Act. 

[The  prepared  statement  of  Ms.  Lessin  (with  attachments)  fol- 
lows:] 

Prepared  Statement  of  Ms.  Lessin 

Thank  you  for  the  opportunity  to  appear  before  you  today.  My  name  is  Nancy 
Lessin.  I  am  the  director  of  the  Massachusetts  Coalition  for  Occupational  Safety  and 
Health  (MassCOSH).  MassCOSH  is  a  non-profit  organization  that  provides  training, 
education  and  technical  assistance  on  all  aspects  of  occupational  health  and  safety. 
Our  membership  includes  100  occupational  health  professionals,  50  labor  organiza- 


10 

tions  and  others  concerned  with  occupational  and  environmental  health  issues. 
MassCOSH  was  founded  in  1976;  I  have  been  director  for  thirteen  years. 

MassCOSH's  involvement  with  Bay  State  Smelting  Company  dates  back  over 
twelve  years.  In  1981  a  journalist  who  also  volunteered  with  MassCOSH  wrote  the 
following: 

"The  Bay  State  Smelting  Company  of  Somerville,  Massachusetts  was  the  kind 
of  public  health  disaster  Congress  had  in  mind  in  1970  when  it  created  the 
Occupational  Safety  and  Health  Administration.  For  years,  the  scrap-metal 
recycling  firm  had  overexposed  its  employees  to  toxic  lead  fumes.  Instead  of 
ventilating  the  fumes,  management  found  it  more  cost-effective  to  use  chelating 
drugs  on  the  workers — a  treatment  that  lowers  lead  levels  in  the  blood,  but  at  the 
risk  of  permanent  kidney  damage." 

At  that  time,  ten  years  ago,  members  of  the  MassCOSH  Legal  Committee  were 
assisting  a  widow  whose  husband  died  from  lead  poisoning  at  this  factory  as  well  as 
a  worker  whose  cancerous  kidney,  when  removed,  contained  twice  the  amount  of 
lead  normally  found  in  such  tissue.  The  workers  at  Bay  State  Smelting  Company 
were  not  represented  by  a  union  and  no  on-going  contact  with  the  workforce  could 
be  developed  at  that  time. 

In  November,  1990  MassCOSH  established  a  Latino  Workers  Health  and  Safety 
Project.  In  December,  1990  we  received  a  call  from  a  neighborhood  health  clinic 
physician  about  a  Spanish-speaking  patient  of  his  who  worked  at  a  smelting  compa- 
ny with  other  immigrant  workers;  who  was  exposed  to  numerous  health  and  safety 
hazards  at  work;  and  who  was  lead-poisoned.  The  company  he  worked  for  was  Bay 
State  Smelting.  Together  with  the  Latino  Workers  Support  Project  at  the  Immi- 
grants Rights  Advocacy,  Training  and  Education  Project  (known  as  IRATE)  we  were 
able  to  establish  an  on-going  relationship  with  members  of  Bay  State  Smelting's 
workforce  in  the  Spring  of  1991. 

Records  from  both  state  and  Federal  agencies — going  back  in  some  cases  over  fifty 
years — document  that  Bay  State  Smelting  Company  has  been  overexposing  its  work- 
force to  lead  and  other  hazards.  This  company  has  a  long  history  of  denying  to  state 
and  federal  officials  that  it  uses  toxic  substances,  of  claiming  that  certain  work  proc- 
esses are  no  longer  in  use,  and  of  saying  that  malfunctioning  machines  have  been, 
permanently  shut  down.  The  reality,  however,  has  been  that  behind  the  doors  and 
walls  of  this  factory,  unsafe  and  unhealthy  work  practices  and  processes  continue. 

This  reality  was  successfully  hidden  during  a  May,  1991  OSHA  inspection.  The 
official  OSHA  inspection  report  states  that: 

".  .  .  The  company  now  has  a  well-written  Hazard  Communications  Program. 
.  .  .  Training  and  information  for  the  employees  .  .  .  have  been  implemented. 
Information  and  training  ...  on  hazardous  chemicals  was  provided  to  the  em- 
ployees in  English  and  Spanish  on  4/9/91  and  4/19/91  respectively.  ...  A 
follow-up  (industrial  hygiene)  inspection  was  performed  today  (5/3/91)  .  .  .  Em- 
ployees were  interviewed  in  English  and  Spanish.  No  new  apparent  industrial 
hygiene  violations  observed  at  this  time." 

You  have  just  heard  in  Gabriel  Garcia's  testimony  what  conditions  were  like  in 
this  factory:  about  the  toxic  chemicals,  about  their  lack  of  a  real  training  program. 
OSHA  inspections  will  miss  the  reality  of  what  goes  on  inside  workplaces  as  long  as 
there  is  no  real  communication  with,  and  involvement  of,  the  workforce.  The  May, 
1991  OSHA  inspection  report  in  no  way  reflects  the  reality  of  health  and  safety  con- 
ditions in  this  factory. 

In  fact,  OSHA  re-visited  Bay  State  Smeltmg  Company  in  July,  1991,  as  did  the 
Massachusetts  Division  of  Occupational  Hygiene  (the  state's  occupational  health 
agency).  Air  sampling  results  measured  by  OSHA  at  this  factory  on  July  31,  1991 
document  lead  levels  at  over  four  times  the  OSHA  legal  limit;  copper  levels  at  twice 
the  OSHA  legal  limit;  zinc  levels  at  almost  twice  the  OSHA  legal  limit;  and  total 
dust  levels  at  nearly  three  times  the  OSHA  legal  limit.  In  addition,  beryllium  levels 
were  found  to  be  excessive.  Beryllium  is  an  acknowledged  human  carcinogen.  Expo- 
sure to  lead  can  cause  kidney,  brain  and  nerve  damage.  Lead  exposure  can  decrease 
fertility  in  both  men  and  women.  Lead  dust  brought  home  on  workers'  clothing  may 
poison  household  members.  Lead  exposure  has  been  associated  with  anemia  and  in- 
creased risk  of  high  blood  pressure.  Copper  is  an  eye  and  mucus  membrane  irritant 
and  a  skin  sensitizer.  High  levels  of  exposure  can  cause  metal  fume  fever,  a  debili- 
tating flu-like  illness.  Prolonged  exposure  to  copper  may  lead  to  liver  and  kidney 
damage.  Exposure  to  zinc  can  cause  metal  fume  fever. 

The  complete  report  of  OSHA  inspections  at  Bay  State  Smelting  Company  this 
summer  and  fall  are  not  yet  available.  However,  the  report  of  inspections  conducted 
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in  June  and  July,  1991  by  the  Massachusetts  Division  of  Occupational  Hygiene  is 
available,  and  contains  the  following  information: 

"In  spite  of  the  fact  that  the  company  has  routinely  denied  the  use  or  process- 
ing of  lead  for  many  years,  the  number  of  employees  at  the  same  site  who  have 
high  blood  lead  levels  indicates  that  the  source  of  the  lead  is  the  workplace." 

"Every  Bay  State  shop  employee  working  between  April  and  June  1991  had 
an  elevated  lead  level." 

"Lead  was  found  in  every  dust  sample  taken  in  the  plant,  including  samples 
of  floor  dust  in  non-production  areas.  This  indicates  that  employees  are  likely  to 
be  exposed  to  lead  in  all  areas  of  the  plant  regardless  of  their  job  responsibil- 
ities." 

"Sampling  for  lead  during  an  incineration  process  revealed  airborne  lead 
levels  at  twice  the  limit  allowed  by  law." 

"The  washroom  is  not  physically  separated  from  the  work  areas  by  a  door. 
There  is  no  effective  means  for  the  workers  to  remove  the  lead  from  their  skin 
prior  to  eating,  drinking  or  smoking.  The  dirt  and  dust  levels  are  high  in  the 
washroom  which  is  located  in  close  proximity  to  both  the  incinerators  and  the 
smelters." 

"The  only  sanitary  facilities  on  the  premises  were  not  accessible  to  the  work- 
ers." 

"Processes  reported  to  have  been  completely  eliminated  included  smelting, 
sweating  and  emptying  barrels  of  baghouse  waste.  .  .  .  One  of  the  smelters  was 
warm  from  use  the  previous  day  or  night.  The  smelters  had  been  reported  to  be 
out  of  use.  Workers,  however,  reported  during  interviews  that  smelting  is  per- 
formed at  least  once  every  two  weeks.  ...  A  company  official  stated  that  the 
barrels  that  collected  the  baghouse  dust  never  require  emptying  because  there 
is  so  little  dust  generated.  However,  workers  reported  during  interviews  that  it 
is  not  uncommon  to  fill  up  to  15  barrels  of  lead-contaminated  dust  during  an 
incineration  run." 

"The  forklift  trucks  produced  high  levels  of  carbon  monoxide.  .  .  .  Readings 
taken  as  close  to  the  worker  as  possible  ranged  between  100-300  parts  per  mil- 
lion (ppm).  .  .  .  Sampling]  detected  (carbon  monoxide)  levels  at  approximately 
500  ppm  three  feet  from  the  forklift  truck  during  incinerator  loading.  .  .  .  The 
OSHA  permissible  exposure  limit  for  an  eight-hour  average  is  35  ppm.  .  .  . 
Carbon  monoxide  is  not  to  exceed  OSHA's  ceiling  limit  of  200  ppm  at  any 
time." 

"Repeated  or  prolonged  exposure  to  carbon  monoxide,  even  at  low  levels,  can 
aggravate  heart  disease.  At  levels  of  35  ppm  it  can  bring  on  potentially  fatal 
heart  attacks  in  workers  with  heart  disease  even  if  they  have  never  before  had 
any  symptoms.  It  is  classified  as  a  chemical  asphyxiant." 

"Onsite  observations,  medical  evaluations,  worker  interviews  and  the  results 
of  sampling  reflect  a  workplace  where  health  and  safety  is  given  minimal  con- 
sideration." 

The  State's  report  ended  with  seventeen  separate,  detailed  actions  that  need  to  be 
taken  by  the  company  to  abate  current  hazards  and  provide  a  safe  and  healthful 
workplace  for  employees. 

In  May  of  this  year  OSHA  gave  Bay  State  Smelting  Company  a  clean  bill  of 
health.  One  month  later,  we  begin  to  hear  a  completely  different  story  from  state 
and  Federal  inspectors. 

There  is  a  most  important  difference  between  the  May,  1991  OSHA  inspection 
and  the  subsequent  inspections  conducted  by  OSHA  and  the  Massachusetts  Division 
of  Occupational  Hygiene.  At  the  time  of  the  subsequent  inspections,  beginning  in 
June,  1991,  the  workers  at  Bay  State  Smelting  Company  were  active  and  involved, 
communicating  real  truths  about  what  was  going  on  behind  those  closed  doors.  With 
support  from  MassCOSH  and  IRATE,  workers  at  this  factory  found  their  voices,  and 
used  them.  Thus,  inspections  could  be  conducted  when  hazardous  processes  were  in 
operation  rather  than  when  they  were  being  hidden.  When  the  company  attempted 
to  alter  conditions,  this  too  could  be  brought  to  light.  On  one  occasion  Bay  State 
Smelting  Company  officials  told  OSHA  to  come  on  a  certain  morning  to  observe  a 
process  OSHA  had  requested  to  inspect.  OSHA  observed  on  that  morning  a  relative- 
ly clean  and  non-contaminating  process.  What  workers  were  able  to  tell  about  later, 
however,  is  how  they  were  called  in  to  perform  that  work — a  very  dirty  process — the 
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night  before.  What  they  were  doing  on  the  morning  OSHA  was  observing  and  sam- 
pling the  air  for  contaminants,  was  a  process  in  which  they  were  re-performing 
work  already  processed,  already  "cleaned."  What  OSHA  had  been  inspected  was,  in 
fact,  a  sham.  But  this  time  the  truth  of  what  had  happened  got  communicated. 

The  unforgettable  lesson  of  this  is  that  workers  themselves  are  the  true  experts 
about  what  goes  on  in  their  workplaces.  They  know  their  workplace,  and  their 
work,  like  no  one  else.  They  know  when  they  are  told  to  perform  work  using  ma- 
chines that  have  supposedly  been  "shut  down."  They  know  when  conditions  are  al- 
tered; when  protective  equipment  that  is  otherwise  unavailable  appears  on  the 
scene  when  OSHA  is  there  to  inspect.  Workers  know  when  they  are  brought  in  to 
do  a  polluting  process  under  the  cloak  of  night.  They  know  when  hazardous  wastes 
and  materials  are  being  discharged  into  the  soil,  air  or  water,  or  are  being  disposed 
of  unsafely  and  often  illegally,  in  ways  that  will  pollute  the  environment.  Workers 
have  time  and  time  again  been  the  first  ones  to  recognize  the  symptoms  of  occupa- 
tional disease  often  before  doctors,  scientists,  employers  or  the  government. 

Workers  must  be  able  to  play  a  strong  and  effective  role  in  health  and  safety  in 
their  workplaces.  It  is  a  critical  role  that  NO  ONE  ELSE  can  play,  and  the  result 
will  be  that  workplaces  across  the  country  are  safer  and  healthier,  and  the  environ- 
ment cleaner. 

It  is  time  to  recognize  the  importance  of  this  role  and  to  give  to  workers  like  Ga- 
briel and  millions  of  others,  the  legal  support  and  protections  they  need.  Workers 
across  the  country  who  face  conditions  such  as  those  found  at  Bay  State  Smelting 
Company  need  and  deserve  this  protection,  and  this  support. 

The  Comprehensive  Occupational  Safety  and  Health  Reform  Act,  S.  1622  filed  by 
Senators  Kennedy  and  Metzenbaum,  provides  a  mechanism — in  the  form  of  a  man- 
dated joint  labor-management  health  and  safety  committee — for  the  on-going,  sys- 
tematic involvement  of  workers  in  health  and  safety  at  their  workplaces.  This  legis- 
lation would  also  strengthen  workers'  rights  to  important  and  essential  health  and 
safety  training  and  education.  In  addition,  it  would  strengthen  workers'  protection 
against  discrimination  for  speaking  out,  for  being  involved  in  health  and  safety.  Ga- 
briel Garcia  has  been  out  of  work  now  for  five  months,  and  OSHA  is  still  in  the 
investigation  stage  of  his  case;  the  court  process  has  not  even  begun.  His  unemploy- 
ment compensation  runs  out  soon.  In  the  process  of  trying  to  get  another  job,  as  he 
waits  for  his  OSHA  discrimination  case  to  be  investigated  and  tried,  what  kind  of 
job  recommendation  do  you  think  Bay  State  Smelting  Company  is  giving  Gabriel 
Garcia?  The  Comprehensive  Occupational  Safety  and  Health  Reform  Act  includes 
provisions  for  an  expedited  procedure  in  cases  such  as  this  one,  including  provisions 
for  preliminary  reinstatement.  And,  very  importantly,  this  legislation  backs  up  all 
of  its  provisions,  including  those  promoting  worker  involvement,  with  strong  en- 
forcement. Workplace  health  and  safety  committees,  enhanced  training  programs 
and  protection  against  discrimination  are  essential  ingredients  of  a  meaningful  job 
safety  and  health  program,  but  they  are  not  substitutes  for  strong  and  effective  en- 
forcement of  the  law.  The  proposed  OSHA  Reform  legislation  recognizes  and  ad- 
dresses this. 

I  began  my  remarks  with  a  10-year  old  quote  from  an  academic  journal  that  said 
that  the  Bay  State  Smelting  Company  was  the  kind  of  public  health  disaster  Con- 
gress had  in  mind  in  1970  when  it  created  the  Occupational  Safety  and  Health  Ad- 
ministration. We  would  like  to  conclude  with  the  request  that  Bay  State  Smelting 
Company  be  what  congress  has  in  mind  in  1991  when  it  enacts  the  Comprehensive 
Occupational  Safety  and  Health  Reform  Act.  This  Act  will  codify  into  law  the  proc- 
ess by  which  workers  can  play  active  roles  in  occupational  safety  and  health  in 
their  workplaces,  the  protections  they  will  need  in  order  to  play  those  roles,  and  the 
enforcement  necessary  to  assure  compliance  with  the  law. 

A  supplement  to  a  Boston  Sunday  paper  several  weeks  ago  carried  the  headline 
"Give  Freedom  a  Voice."  The  article,  I  believe,  was  about  the  Soviet  Union.  An  arti- 
cle with  the  same  title  could  be  written  about  the  rights  workers  need  now  to  help 
ensure  that  the  places  they  go  off  to  work  every  day  are  safe  and  healthful  and  do 
not  rob  them  of  their  health,  their  lives,  their  abilities  to  have  healthy  children.  We 
ask  you  to  please  give  these  workers  their  voice  and  enact  S.  1622:  The  Comprehen- 
sive Occupational  Safety  and  Health  Reform  Act. 
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DEPARTMENT  OF  LABOR  AND  INDUSTRIES 
Division  of  occupational  Hygiene 

1001  WATERTOWN  STREET 
WEST  NEWTON,  MA  02165 


(617)969-7177 


9LS-0392 


September  19,  1991 


Mr.  David  A.  Traister 

Bay  State  Smelting  Ccnpany,  Inc. 

P.O.  Box  127 

15A  Bleachery  Court 

Sanerville,  Massachusetts  02143 


Dear  Mr.  Traister: 


This  letter  will  serve  to  document  the  details  of  the  ongoing  industrial 
hygiene  investigation  at  the  Bay  State  Smelting  Company.    While  not  all  of  the 
company's  processes  have  been  evaluated,  this  report  will  provide  a  written 
record  of  the  results  to  date,  which  were  discussed  with  you  on  the  telephone 
and  in  person  on  July  19,  1991.    Air  and  bulk  samples  were  taken  at  the  plant 
on  June  12  and  18,  and  an  July  2,  1991. 

It  is  the  responsibility  of  the  Division  of  Q^ip^"^1  Hygiene  to  investigate 
workplace  conditions  with  respect  to  health  hazards,  to  assess  the  severity  of 
such  hazards,  and  to  recommend  controls  when  necessary.    The  recent 
establishment  of  a  registry  of  lead  poisoning  cases  in  Massachusetts  was  the 
trigger  for  this  investigation.    The  discussion  of  the  results  of  the 
investigation  and  the  recommendations  are  provided  to  assist  you  in  reducing 
the  health  hazards  faced  by  your  employees.    A  copy  of  this  report  will  be 
placed  in  the  Division's  open  files  which  are  available  to  the  public  upon 
request. 

Eleven  Bay  State  Smelting  employees  were  reported  to  the  Occupational  Lead 
Poisoning  Registry  with  elevated  lead  levels.    Five  of  these  employees  had 
levels  over  40  micrograms  per  deciliter  of  blood  (mog/dl) ,  a  high  level  that 
triggers  OSHA*  requirements  far  close  medical  surveillance.    At  least  one  of 
the  employees  had  a  level  sufficiently  high  that  he  was  required  by  law  to  be 
removed  from  overexposure  to  lead  to  reduce  his  blood  lead  level.    Every  Bay 
State  shop  floor  employee  working  between  April  and  June  1991  bad  an  elevated 
lead  level. 

In  spite  of  the  fact  that  the  company  has  routinely  denied  the  use  or 
processing  of  lead  for  many  years,  the  number  of  employees  at  the  same  site  who 
have  high  blood  lead  levels  indicates  that  the  source  of  lead  is  the  workplace. 

*  OSHA:    Occupational  Safety  and  Health  Administration 
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t«*h  was  found  in  every  dust  sample  taken  in  the  plant,  including  samples  of 
floor  dust  in  noH?roduetien  areas.    This  indicates  that  employees  are  likely 
to  be  exposed  to  lead  in  all  areas  of  the  plant  regardless  of  their  job 

responsibilities . 

The  washroom  is  not  adequately  separated  from  the  work  areas  and  is  in  close 
proximity  to  operations  that  produce  high  lead  levels.    As  a  result,  no 
sanitary  facilities  are  available  for  enployees  to  effectively  decontaminate 
themselves  before  eating,  drinking  or  smoking.    The  employees  are  not  provided 
with  a  separate  area  in  which  to  eat  or  take  breaks,  and  they  report  that  they 
generally  eat  in  the  washroom  which  is  filthy.    A  microwave  oven  is  kept  in  one 
of  the  toilet  stalls  for  employee  use.    In  warmer  months,  employees  eat  lunch 
and  take  breaks  on  the  loading  dock  which  is  also  contaminated  with  lead. 
These  conditions  lead  to  a  greater  exposure  to  lead  by  means  of  ingestion: 
swallowing  lead  while  eating,  drinking  or  smoking. 

Sampling  for  lead  during  an  incineration  process  revealed  airborne  lead  levels 
at  twice  the  limit  allowed  by  law.    The  incineration  of  lead  was  verified  by 
the  content  of  the  dust  taken  from  the  air-cleaning  equipment:    12.3-14.3%  lead 
by  weight.    Other  processes  that  were  not  evaluated  probably  produce  even 
higher  levels  of  lead.    These  include  smelting,  earth  sifting,  sweating  and 
emptying  barrels  of  dust  from  the  bag  house. 

Onsite  observations,  sampling  results  and  a  review  of  the  company's  industrial 
hygiene  and  medical  records  point  to  a  chronic,  long-standing  health  hazard 
related  to  lead  exposure  at  the  Bay  State  Smelting  Company.    The  exposure 
levels  documented  at  the  plant  have  not  changed  significantly  in  decades. 
While  it  may  be  difficult  to  reduce  airborne  exposure  during  smelting  and 
incinerating,  the  failure  to  clean  up  the  plant,  the  lack  of  clean  washing 
facilities  and  separate  eating  area,  and  the  inadequacy  of  the  training  and 
respiratory  protection  programs  account  for  most  of  the  controllable  exposure 
to  lead. 

lead  is  very  toxic  and  can  cause  serious  health  problems  when  it  is  inhaled  or 
ingested.    Lead  dust  can  be  ingested  by  eating,  drinking  or  smoking  with  lead- 
contaminated  hands  or  in  a  lead-contaminated  environment.    Exposure  to  high 
levels  of  lead  may  cause  permanent  damage  to  workers'  health.    The  most  serious 
long-term  effects  include  kidney,  brain  and  nerve  damage.    At  relatively  low 
levels,  lead  also  causes  a  decrease  in  fertility  in  both  men  and  women  and  can 
damage  a  woman's  unborn  child.    lead  dust  brought  home  on  clothing  may  poison 
members  of  the  worker's  household.    The  effects  of  lead  on  children  occur  at 
much  lower  blood  levels  than  in  adults  and  may  be  more  long-lasting. 

Additional  health  problems  associated  with  lead  exposure  include  headaches, 
fatigue,  mood  changes,  decreased  concentration,  memory  loss,  stomach  pain, 
aching  and  weakness,  anemia  and  increased  risk  of  high  blood  pressure. 

Other  exposures  documented  at  Bay  State  Smelting  include  carbon  monoxide, 
copper,  zinc  oxide  and  other  toxic  metals. 
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In  order  to  reduce  the  health  risks  tc  employees,  the  following  actions  should 
be  taken: 

1.  engineering  controls,  such  as  ventilation,  for  any  fume  or  dust 
generating  operations  should  be  repaired,  updated  and  maintained, 

2.  the  plant  should  be  thoroughly  cleaned, 

3.  employees  should  be  provided  with  health  and  safety  training  in  their 
native  language, 

4.  a  respirator  program  should  be  developed  and  implemented, 

5.  employees  should  be  provided  with  clean  washing  and  changing 
facilities  and  eating  areas  separate  from  the  work  areas, 

6.  employees  should  change  into  clean  street  clothes  after  working  and 
before  leaving  the  plant. 

In  addition  to  the  health  hazards,  numerous  safety  hazards  were  observed 
during  the  site  visits  to  the  plant.    These  should  be  immediately  corrected  to 
comply  with  state  and  local  codes  and  regulations.    Some  of  the  electrical 
hazards  present  serious  risk  of  electrocution. 

Background 

The  Division  of  Occupational  Hygiene  has  been  involved  in  the  evaluation  of 
lead  generating  processes  at  Bay  State  Smelting  for  over  50  years.    The  records 
of  those  evaluations  are  on  file  and  available  for  review.    While  coipany 
officials  have  reported  that  no  lead  has  been  processed  or  used  at  the  plant  in 
many  years,  air  and  bulk  sampling  results  and  po^oor^-)  blood  lead  levels 
indicate  that  employees  have  been  routinely  exposed  to  lead  during  the  course 
of  their  work  at  Bay  State  Smelting. 

A  sample  of  dust  taken  from  the  waste  material  produced  by  the  incinerators 
contained  the  same  lead  content  in  1991  as  it  did  in  1987.    If  the  lead  found 
in  1987  were  residual  from  prior  use  of  lead,  the  level  in  the  incinerator 
waste  would  have  decreased  by  1991. 

The  company  was  told  in  1987  to  notify  the  Division  of  Occupational  Hygiene 
when  incinerating,  stripping  or  other  potential  lead  generating  operations  were 
performed,  so  that  an  evaluation  of  those  processes  could  be  made.  The 
Division  was  not  notified  and  the  registry  reports  of  high  blood  lead  levels 
triggered  the  current  investigation  into  the  possible  sources  of  lead 
exposure.    The  company  has  been  informed  in  writing  several  times  in  the  last 
few  years  that  they  must  medically  remove  certain  Bay  State  Smelting  employees 
from  any  work  where  they  are  exposed  to  airborne  lead  levels  over  0.03 
milligrams  per  cubic  meter  of  air  (mg/m3) . 

The  Massachusetts  legislature  approved  the  establishment  of  the  Occupational 
lead  Poisoning  Registry  in  August  1990  (MGL  Chapter  149,  sec.llA) .  All 
laboratories  that  analyze  blood  for  lead  in  adults  are  required  to  report  those 
results  to  this  Division.    In  addition  to  surveillance  of  lead  exposure  and 
lead  poisoning  in  the  Qxranonwealth,  this  office  intervenes  to  assess  the 
potential  for  lead  exposure  to  find  ways  to  minimize  exposure  and  health 
consequences  for  employees. 
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Details  of  the  Investigation 

Three  site  visits  were  made  to  evaluate  work  place  hazards;  this  included 
speaking  with  company  officials,  interviewing  employees  with  interpreters, 
observing  work  processes  and  practices,  taking  photographs,  and  collecting  air 
and  bulk  samples.    When  results  became  available,  they  were  provided  to  you  in 
writing  and  Hjcmgcmrf  onsite.    OSHA  was  conducting  a  concurrent  investigation 
on  a  separate  complaint.    Their  results  and  findings  will  be  available  from  the 
Methuen,  MA  OSHA  office. 

On  June  12,  1991  a  walk-around  inspection  was  conducted  and  bulk  samples  of 
dust  were  collected.    The  results  indicated  that  the  waste  from  the  baghouse 
still  contained  more  than  8%  lead  by  weight.    The  baghouse  serves  to  control 
emissions  from  the  incinerating  and  smelting  processes.    Other  samples  taken 
around  the  plant  and  at  the  loading  dock  all  contained  lower  percentages  of 
lead.    The  results  are  provided  at  the  end  of  this  report. 

The  only  process  observed  on  that  day  was  compacting  without  heat  of  scrap 
metal.    Additional  processes  described  included  incineration  of  insulation  on 
wire  cable,  stripping  of  lead  casing  on  wire  cable,  and  operation  of  a  ball 
mill.    Processes  reported  to  have  been  completely  eliminated  included  smelting, 
sweating,  and  emptying  barrels  of  baghouse  waste. 

Based  on  the  content  of  the  June  12th  samples,  additional  samples  were 
collected  an  June  18,  1991.    Those  were  analyzed  for  lead,  copper,  zinc  and 
cadmium.    The  lead  content  ranged  between  2.27%  and  58.41%.    Most  of  the  high 
lead  content  was  found  in  samples  from  the  smelters.    The  highest  level  was 
taken  from  a  barrel  of  the  dust  in  the  baghouse  and  ball  mill  area.    The  copper 
content  ranged  from  0.3%  to  46%.    The  zinc  ranged  from  0.46%  to  47%.    Of  the 
fourteen  samples  collected,  only  four  contained  detectable  levels  of  cadmium. 
Three  of  those  were  located  on  or  near  the  miters;  the  fourth,  with  the 
highest  cadmium  content,  was  taken  from  the  back  of  the  sweating  tube.    OSHA  is 
currently  developing  a  strict  standard  for  cadmium  exposure  due  to  its 
potential  to  cause  lung  cancer. 

Air  samples  were  taken  in  three  areas  where  no  lead-producing  processes  were 
taking  place.    No  lead  was  found  above  OSHA's  action  level  of  0.03  milligrams 
per  cubic  meter  (mg/mJ) .    Airborne  concentrations  of  the  copper  and  cadmium 
were  below  0.02  mg/mJ  and  zinc  oxide  was  below  0.01  mg/m3. 

The  following  observations  were  made  during  the  survey  an  June  18,  1991. 

1.  Housekeeping  in  the  plant  is  poor.    large  quantities  of  metal  dust  are 
prevalent  in  all  areas,  particularly  in  the  area  of  the  smelters,  the 
incinerators  and  the  baghouses.    All  surfaces  are  covered  in  dust  found  to 
be  contaminated  with  lead  and  other  toxic  metals. 

2.  The  washroom  is  not  physically  separated  from  the  work  areas  by  a  door. 
There  is  no  effective  means  for  the  workers  to  remove  the  lead  from  their 
skin  prior  to  eating,  drinking  or  smoking.    The  dirt  and  dust  levels  are 
high  in  the  washroom  which  is  located  in  close  proximity  to  both  the 
incinerators  and  the  smelters. 
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3.  The  washroom  serves  as  a  lunch  and  break  area  for  workers.    A  microwave 
oven  with  unsafe  electrical  wiring  is  located  in  an  empty  toilet  stall 
within  the  washroom.    The  practice  of  preparing  and  eating  food  in  the 
washroom  offers  a  high  probability  of  ingesting  toxic  dust. 

4.  Ihe  only  sanitary  facilities  on  the  premises  were  not  accessible  to 
workers. 

5.  The  ventilation  serving  the  smelters  and  molten  metal  pouring  area  were 
visibly  defective. 

6.  An  unguarded  trench  behind  the  smelters  constitutes  a  safety  hazard. 

7.  Debris  from  the  baghouses  was  stored  in  uncovered  barrels  in  spite  of  the 
Division's  1987  recommendation  to  keep  the  barrels  covered  due  to  the  lead 
hazard. 

8.  Many  barrels  and  garbage  cans  were  stored  in  the  room  that  houses  the  air 
cleaning  equipment  (baghouses) .    These  contained  varying  grits  of  dust  and 
metal  scrap.    One  of  the  cans  was  filled  with  a  fine  dust  that  was  later 
found  to  contain  over  58%  lead  by  weight.    These  containers  were  located 
near  open  dock  doors  that  let  out  onto  an  alley  off  of  Somerville  Avenue. 
The  lead  content  varied  considerably  from  container  to  container. 

9.  There  are  two  sets  of  ten  baghouses.    Of  the  ten  in  current  use,  a  minimum 
of  five  are  always  reported  to  function  while  the  incinerators  are  running. 
The  baghouses  have  stainless  steel  interiors  and  are  lined  with  high- 
temperature  fiberglass. 

10.  The  bulk  of  the  activity  on  this  day  consisted  of  compacting  metal  scrap 
delivered  to  the  plant  from  an  outside  source.    The  material  is  transported 
to  and  from  delivery  trucks  and  compactors  on  propane-powered  f orklift 
trucks. 

11.  The  f orklift  trucks  produced  high  levels  of  carbon  monoxide.    Sampling  was 
conducted  with  a  Drager  hallows  pump  and  colorimetric  detector  tubes  while 
the  trucks  were  being  operated  around  the  plant.    Readings  taken  as  close 
to  the  worker  as  possible  ranged  between  100  to  300  parts  per  million 
(ppm) .    The  OSHA  permissible  exposure  limit  for  an  eight-hour  average  is  35 
ppa. 

12.  The  workers  were  not  seen  to  be  using  any  personal  protective  equipment 
other  than  gloves  for  metal  handling. 

13 .  The  written  Hazard  Communication  Program  was  reviewed  and  found  to  contain 
mostly  boiler  plate  language.    The  list  of  hazardous  materials  does  not 
include  carbon  monoxide  or  any  of  the  toxic  metals  found  in  the  plant. 

14 .  All  present  employees  were  interviewed  in  their  native  language  and  asked 
about  their  knowledge  of  the  hazards  and  the  procedures  and  practices 
employed  at  the  plant.    Many  of  the  shop  floor  workers  speak  only  Spanish. 
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On  July  2,  1991  air  sampling  was  conducted  during  an  announced  incineration  of 
approximately  40,000  pounds  of  raw  material.    In  this  process  the  insulation  is 
burned  off  of  wire  in  the  incinerating  ovens.    The  ovens  are  reported  to  run  at 
temperatures  high  enough  to  melt  the  insulation  but  not  high  enough  to  melt  the 
wire.    However,  the  analysis  revealed  airborne  lead  exposures  up  to  100 
mcg/m3  at  approximately  20  feet  from  the  ovens.    The  OSHA  limit  for  an 
eight-hour  average  is  50  mcg/m3.    Exposures  to  copper  fume  in  the  same  area 
were  near  or  above  the  0SHA  limit.    Significant  lead  exposures  were  also 
documented  in  the  baghouse  area  and  in  the  smelting  area.    Additional  details 
are  provided  in  the  sampling  data  sheets  attached  to  this  report. 

Bulk,  samples  of  the  dust  generated  by  incineration  were  collected  from  the 
waste  emptied  out  of  the  baghouses  during  the  process.    These  were  analyzed  by 
the  Division  of  Occupational  Hygiene  Laboratory  and  found  to  contain 
13.39-14.29%  lead  by  weight.    For  quality  control  purposes,  the  samples  were 
split  and  mailed  to  an  outside  laboratory  for  analysis.    The  lead  content 
detected  was  12.30-13.36%.    In  addition,  the  outside  laboratory  detected 
0.14-0.20%  cadmium  dust;  5.1-8.1%  copper  dust;  1.3-2.5%  zinc  oxide  fume;  and 

0.  006.0.008%  arsenic. 

The  following  observations  were  made  during  the  survey  on  July  3,  1991. 

1.  The  insulated  wire  was  loaded  into  the  ovens  by  forklift  truck.  OSHA 
compliance  officers  were  conducting  concurrent  sampling  and  kept  records  of 
the  weights  and  times  of  each  load  of  material. 

2.  Employees  working  in  the  area  of  the  incineration  wore  two-strap  disposable 
dust  masks.    They  used  no  protection  against  carbon  monoxide  exposure  even 
though  a  Drager  tube  sample  detected  levels  at  approximately  500  ppm  three 
feet  from  the  forklift  truck  during  incinerator  loading.    They  used  no 
protection  against  burns. 

3.  When  the  insulation  had  been  burned  off,  the  wire  was  removed  from  the 
incinerating  oven  and  transferred  to  the  floor  near  the  ovens.    It  was 
quenched  with  water  delivered  by  hoses  and  then  loaded  by  forklift  into  a 
metal  bucket  in  the  smelting  area.    There  it  was  allowed  to  cool  before 
being  brought  to  the  compactors. 

4.  The  printed  standard  operating  procedures  for  the  incineration  process  were 
posted  in  the  area  in  English  only.    They  were  so  covered  with  black  dust 
that  they  mostly  could  not  be  read. 

5.  The  carbon  monoxide  generated  by  the  cooling  material  was  measured  at  50 
ppm  by  Drager  detector  tube. 

6.  One  of  the  smelters  was  warm  from  use  the  previous  day  or  night.  The 
smelters  had  been  reported  to  be  out  of  use.    Workers,  however,  reported 
during  interviews  that  smelting  is  performed  at  least  once  every  two  weeks. 

7.  While  the  baghouses  were  reported  to  be  shaken  out  every  three  hours,  the 
procedure  was  carried  out  only  once  during  the  day's  activities.    This  is 
done  by  hand,  not  automatically.    The  worker  performing  the  task  wore  only 
a  two-strap  disposable  dust  mask.    There  were  extremely  high  dust  levels 
generated  by  this  process.    The  worker's  skin  and  clothing'  were  covered 
with  lead  dust  following  the  shakeout. 
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8.  A  cccpany  official  stated  that  the  barrels  that  collected  the  baghouse  dust 
never  require  emptying  because  there  is  so  little  dust  generated.  However, 
workers  reported  during  interviews  that  it  is  not  uncommon  to  fill  up  to  15 
barrels  of  the  lead-contaminated  dust  during  an  incineration  run. 

9.  The  electrical  box  mounted  to  the  right  of  the  incinerators  housed  exposed 
live  wires,  creating  an  electrical  hazard.    The  floor  in  the  area  was 
soaked  with  water. 

Health  Effects  of  Workplace  Exposures 

Lead:    The  early  symptoms  of  lead  poisoning  include  headache,  fatigue, 
irritability,  depression,  difficulty  concentrating,  loss  of  appetite,  sleep 
disturbances,  weakness  and  musculoskeletal  pain.    The  main  symptom  associated 
with  high-level  lead  poisoning  is  severe  stomach  cramps.    These  may  be 
accompanied  by  constipation  or  diarrhea. 

Prolonged  or  repeated  exposure,  even  to  low  levels  of  lead,  may  result  in  an 
accumulation  of  lead  in  the  banes  and  blood,  and  may  cause  long-term  health 
effects.    Although  some  of  the  effects  of  lead  toxicity  are  reversible,  chronic 
exposure  can  result  in  permanent  damage  to  the  nerves  of  the  hands  and  feet, 
brain  damage  and  kidney  failure.    Chronic  lead  exposure  can  also  cause  anemia 
and  increase  the  risk  of  high  blood  pressure. 

Lead  has  been  associated  with  a  decrease  in  fertility  in  men  by  damaging  and 
reducing  the  number  of  sperm.    These  effects  have  been  reported  at  blood  levels 
of  40-50  mcg/dl.    Lead  has  also  been  reported  to  cause  impotence.    High  lead 
exposure  for  women  has  been  associated  with  miscarriage,  premature  birth, 
stillbirth  and  lowered  fertility.    Low  blood  lead  levels  in  women  (10-15  mcg/dl 
and  possibly  lower)  have  been  shown  to  interfere  with  normal  brain  development 
in  the  woman's  children. 

Copper:    Copper,  like  lead,  may  be  inhaled  as  dust  or  fume.    It  is  an  eye  and 
mucous  membrane  irritant  and  a  skin  sensitizer.    Persons  with  chronic 
respiratory  and  skin  disorders  may  be  at  increased  risk  from  exposure.  Copper 
can  cause  discoloration  of  the  skin,  teeth  and  hair. 

High  level  exposure  (over  0.4  mg/m3)  can  cause  metal  fume  fever,  a  condition 
with  flu-like  symptoms  that  appear  between  24  and  48  hours  after  exposure. 
Prolonged  exposure  may  lead  to  liver  and  kidney  damage. 

Carbon  Monoxide:    Carbon  monoxide  is  a  product  of  incomplete  combustion  of  the 
propane  fuel  in  the  forklift  trucks.    It  is  classified  as  a  chemical 
aspnixiant.    The  gas  prevents  the  required  oxygen  from  being  available  to  the 
body.    Only  small  amounts  of  carbon  monoxide  are  needed  to  produce  this 
effect.    This  is  especially  dangerous  because  the  gas  is  odorless  and  nan- 
irritating. 

Repeated  or  prolonged  exposure  to  carbon  monoxide,  even  at  low  levels,  can 
aggravate  heart  disease.    It  is  not  clear  whether  the  gas  actually  causes 
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disease,  but  it  does  increase  the  severity  of  symptoms  in  persons  who  are  known 
to  have  a  history  of  heart  disease.    At  levels  of  35  ppm  it  can  bring  an 
potentially  fatal  heart  attacks  in  workers  with  heart  disease  even  if  they  have 
never  before  had  any  symptoms. 

Chronic  low  level  exposure  has  caused  the  following  symptoms:  headache, 
fatigue,  dizziness,  numbness  in  the  fingers  and  toes,  chest  pain,  heart 
palpitations  and  visual  disturbances. 

Occupational  Exposure  Limits 

The  Occupational  Safety  and  Health  Administration  (OSHA)  Lead  Standard  (29  CFR 
1910.1025)  regulates  the  use  of  lead  in  general  industry.    The  OSHA  standard 
sets  a  permissible  exposure  limit  of  0.05  milligrams  of  lead  per  cubic  meter  of 
air  (mg/M  )  for  an  eight-hour  time-weighted  average.    Exposures  above  this 
limit  require  the  employer  to  take  steps  to  reduce  worker  exposure,  such  as 
providing  local  exhaust  ventilation,  lockers,  showers  and  lead- free  eating 
areas. 

The  OSHA  Lead  Standard  also  specifies  an  action  level  of  0.03  mg/M3  for  an 
eight-hour  average.    Above  the  action  level,  the  employer  must  conduct  air 
monitoring  twice  a  year  and  must  provide  medical  surveillance  of  employees, 
including  blood  tests  for  lead.    Additional  details  will  be  provided  in  OSHA's 
report. 

The  OSHA  limit  for  copper  is  0.2  mg/M3,  for  cadmium  0.05  mg/M3,  and  for 
zinc  5  mg/M3  of  fume  and  10  mg/M3  of  dust. 

Carbon  monoxide  exposure  is  limited  by  OSHA  to  35  parts  per  million  (ppm)  as  a 
time-weighted  average  over  an  eight-hour  day.    Carbon  monoxide  is  not  to  exceed 
OSHA's  ceiling  limit  of  200  ppm  at  any  time. 

Conclusions 

1.  Ons ite  observations,  medical  evaluations,  worker  interviews  and  the  results 
of  sampling  reflect  a  workplace  where  health  and  safety  is  given  minimal 
consideration.    The  high  levels  of  lead  in  the  workers'  blood  is  the 
conclusive  evidence  of  the  lack  of  adequate  protection  from  lead  exposure. 
To  date,  no  mpriical  tests  have  been  conducted  to  determine  the  dose  of 
other  toxic  materials  workers  may  be  receiving. 

2.  Workers1  lead  exposure  at  Bay  State  Smelting  is  caused  by  a  combination  of 
inhalation  and  ingestion  of  lead  dust  and  fume.    Lead  is  inhaled  when  it 
becomes  airborne  as  a  result  of  industrial  processes  and  the  large 
quantities  of  lead-contaminated  dust  that  do  not  appear  to  be  cleaned 
regularly  from  the  plant.    Poor  housekeeping  results  in  a  chronically 
available  source  of  lead  regardless  of  the  processes  being  carried  out. 

Lead  is  ingested  when  workers  eat,  drink  or  smoke  with  contaminated  hands 
or  in  contaminated  areas.    The  only  relatively  lead-free  area  in  the  plant 
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are  the  administrative  offices  which  are  not  generally  accessible  to  the 
laborers.    The  lack  of  sanitary  facilities  and  a  lead-free  break  and  eating 
area  contribute  significantly  to  the  amount  of  lead  ingested. 

3.  The  employee  health  and  safety  training  program  does  not  appear  to  have 
been  successful  in  providing  workers  with  the  appropriate  combination  of 
awareness  and  equipment  to  reduce  their  risk  of  toxic  exposures. 

4.  The  respirator  program  at  the  plant  is  inadequate  to  protect  workers  from 
exposures  to  toxic  dusts  and  gases. 

5.  Some  of  the  pmnpqses  carried  on  at  the  plant  that  were  not  observed  are 
likely  to  generate  very  high  lead  levels.    These  include  earth  sifting, 
sweating,  smelting  and  emptying  barrels  of  baghouse  waste. 

6.  The  air  cleaning  equipment  is  designed  to  reduce  the  toxic  emissions  to  the 
outside  environment.    However,  the  manner  in  which  the  equipment  is 
maintained  leads  to  excessively  high  levels  of  employee  exposure  to  the 
lead  dust  that  remains  inside.    The  airborne  level  of  0.04  mg/M   in  the 
baghouse  area  is  probably  made  up  almost  entirely  of  high  lead  levels 
produced  by  shakeout.    Emptying  the  barrels  is  expected  to  generate  even 
higher  levels  of  lead. 

7.  The  wet  floors  and  faulty  electrical  wiring  add  safety  hazards  add  to  the 
health  risks  encountered  by  employees. 

8.  The  ventilation  for  the  filters  is  inadequate.    The  ductwork  for  the 
exhaust  over  the  metal  molds  is  disconnected;  therefore,  this  process  is 
essentally  unventilated. 

9.  The  airborne  lead  levels  measured  during  incineration  are  area  samples  and 
probably  overestimate  worker  exposure  during  the  process  because  the 
workers  did  not  spend  all  of  their  time  near  the  ovens.    Nevertheless,  the 
background  levels  were  high  in  areas  where  no  lead  processes  were  carried 
out. 

10.  Worker  exposure  to  carbon  monoxide  produced  by  the  forklift  trucks  can  be 
excessive,  especially  in  confined  spaces.    Loading  trailers  with  the 
forklift  probably  constitutes  the  most  serious  hazard.    The  method  used  for 
sampling  only  offers  an  estimate  of  the  exposure  because  it  was  impossible 
to  sample  right  at  the  worker's  breathing  zone.    A  long-term  sample  is 
required  to  evaluate  the  daily  exposure.    The  short-term  method  used  showed 
levels  in  excess  of  OSHA's  ceiling  limit.    Tuning  the  truck  engines 
frequently  could  lead  to  substantially  lower  emissions  of  carbon  monoxide. 

11.  Company  officials  have  stated  they  do  not  know  what  the  source  of  lead  is 
in  the  baghouse  waste.    Two  potential  sources  of  lead  are  the  insulation  on 
the  wire  and  the  wire  itself.    It  is  unlikely  that  the  wire  contains  lead. 
However,  lowering  the  temperature  of  the  ovens  can  reduce  the  likelihood  of 
generating  both  lead  and  copper  fume.    The  lower  temperature  may  not  be  as 
effective  in  burning  off  the  insulation. 
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Ahatanant  Actions 

Workers'  exposure  to  lead  and  other  toxic  materials  at  Bay  State  Smelting  must 
be  reduced  to  minimize  the  health  risks  they  currently  face.  Following  is  a 
list  of  actions  to  be  taken  by  the  company  to  abate  the  hazards  and  to  provide 
a  safe  and  healthful  workplace  for  employees. 

1.  Reduce  indoor  emissions  from  incinerators.    The  high  lead  and  copper 
amissions  from  the  process  may  be  due  to  ineffective  seals  around  the  oven 
doors  or  an  improperly  functioning  exhaust  system.    Both  should  be  checked 
and  a  written  report  of  the  findings  furnished  to  this  office.    Include  an 
analysis  of  the  wire  to  determine  the  source  of  lead. 

2.  If  engineering  controls,  such  as  exhaust  ventilation,  and  improved  work 
practices  cannot  sufficiently  reduce  the  levels  of  toxic  dust  in  the  plant, 
respirators  may  be  used  in  conjunction  with  improved  ventilation, 
housekeeping  and  sanitary  facilities. 

3.  Implement  a  respirator  program.    The  program  must  include  the  following: 

a.  selection  of  the  appropriate  approved  respirator, 

b.  inspection  of  respirators, 

c.  maintenance  of  respirators,  including  cleaning,  storage  and 
replacement  of  cartridges, 

d„     individual  fit  testing  for  respirators, 

e.     training  in  the  aspects  of  respirator  use  and  maintenance  listed 
above. 

The  training  should  be  in  the  workers'  native  language.    The  correct 
respirator  for  the  toxic  dust  exposures  documented  to  date  is  a  half-face 
air-purifying  respirator  with  high-efficiency  particulate  air  (HEPA) 
cartridges.    It  is  important  to  note  that  these  respirators  will  not 
provide  any  protection  against  carbon  monoxide.    The  only  effective 
respirator  for  the  short-term  levels  of  carbon  monoxide  measured  is  an 
air-supplied  respirator.    Bqployees  must  be  determined  to  be  medically  fit 
to  wear  air-purifying  respirators 

4.  The  forklift  trucks  that  produce  high  levels  of  carbon  monoxide  should  be 
retired  until  they  are  serviced  and  tuned  to  run  more  efficiently. 
Long-term  sampling  should  be  conducted  to  determine  the  eight-hour  average 
exposure.    Short-term  sampling  should  be  conducted  to  determine  employee 
exposure  while  operating  the  forklift  inside  a  trailer.  Measurements 
should  be  made  on  all  the  forklifts. 

5.  Instruct  employees  to  work  safely  and  to  understand  the  specific  hazards  of 
their  jobs.    The  instruction  must  be  in  the  employees'  native  language  and 
must  cover  the  following: 

a.  long-term  and  short-term  health  effects  of  exposure  to  carbon 
monoxide,  lead  and  any  other  toxic  dusts  to  which  employees  may  be 
exposed, 

b.  the  selection,  use  and  maintenance  of  respirators, 

c.  safe  work  practices  and  workplace  hygiene, 

d.  details  of  all  relevant  health  and  safety  regulations,  including 
workers'  rights  and  employers'  responsibilities.  , 

/V 
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6.  Provide  sanitary  facilities  for  washing  and  a  lead-free  break  area  for 
eating,  drinking  and  smoking.    These  activities  are  not  to  take  place 
outside  of  the  designated  area.    The  washroom  cannot  serve  as  an  eating  or 
food  preparation  area.    Both  washing  and  eating  areas  are  to  be  physically 
separated  from  production  areas  by  doors,  they  are  to  be  positive-pressure 
ventilated,  regularly  cleaned  and  kept  lead-free. 

7.  Becauqp  of  the  dusty  nature  of  the  work  and  the  toxic  nature  of  the  dust, 
workers  should  be  provided  with  warm  showers  and  clean  lockers  in  which  to 
keep  their  street  clothes  separate  from  their  work  clothes.    Work  clothes 
should  be  laundered  only  by  a  service  that  has  been  informed  that  the 
clothes  are  contaminated  with  lead  and  other  potentially  toxic  dusts. 

8.  Remove  from  lead  exposure  any  worker  whose  blood  lead  level  exceeds  60 
mog/dl  or  whose  average  of  the  last  three  tests  over  a  six-month  period 
exceeds  50  mog/dl.    Medical  removal  protection  is  a  legal  requirement  of 
the  OSHA  Lead  Standard  1910.1025.    If  work  in  a  low-lead  emironment  cannot 
be  provided,  the  employee  must  be  removed  from  the  premises  but  must  be 
paid  for  up  to  18  months  and  retain  seniority  and  all  benefits  during  the 
removal  period.       Employees  may  be  returned  to  their  jobs  when  their  blood 
lead  level  is  below  40  mog/dl. 

9.  Monitor  airborne  levels  of  lead  and  other  toxic  dusts  from  processes  not 
evaluated  during  the  investigation.    These  processes  include  smelting, 
sweating,  earth  sifting,  stripping  of  casing,  and  emptying  the  barrels  of 
baghouse  waste.    Monitoring  is  to  be  done  under  typical  exposure 
conditions. 

10.  Post  the  standard  operating  procedures  for  all  processes  near  the  site 
where  they  are  carried  out.    These  are  to  be  written  in  the  native  language 
of  all  employees  who  perform  the  task  and  they  are  to  be  maintained  in 
legible  condition. 

11.  Provide  local  exhaust  ventilation  for  all  processes  that  produce  high 
levels  of  toxic  dust  and  fume.    Repair  the  ventilation  for  the  smelters. 

12.  Evaluate  methods  of  reducing  dust  levels  during  the  shakeout  procedure  and 
emptying  of  barrels.   A  semi-automated  method  should  be  investigated,  where 
workers  run  the  equipment  but  do  not  perform  the  tasks  that  generate  very 
high  toxic  dust  levels. 

13.  Clean  up  the  dust  throughout  the  plant.    This  dust  is  contaminated  with 
lead  and  other  hazardous  materials  and  must  be  disposed  of  in  accordance 
with  local,  state  and  federal  requirements.    The  material  cannot  be  swept 
dry;  it  must  be  thoroughly  wet  down  to  prevent  exposing  the  cleaning  crew 
to  high  levels  of  toxic  dust. 

14.  Conduct  regular  maintenance  and  clean-up.    No  dry  sweeping  is  to  be 
performed  and  the  workers  performing  the  clean-up  must  be  trained  about  the 
hazards  and  provided  with  a  minimum  of  a  half -face  air-purifying  respirator 
with  HERA  cartridges. 
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15.  Provide  the  medical  monitoring,  including  regular  medical  examinations, 
required  by  the  OSHA  Lead  Standard. 

16.  Provide  respirators,  work  clothes  and  any  other  required  personal 
protective  equipment,  such  as  face  shields  and  gloves,  at  no  cost  to 
employees. 

17.  Correct  safety  violations.    Repair  the  faulty  wiring  of  electrical 
equipment,  secure  compressed  gas  cylinders,  guard  the  open  trench  behind 
the  smelters,  reduce  dust  levels  to  minimize  the  risk  of  explosion,  provide 
adequate  railings  on  stairs.    For  a  complete  assessment  of  the  safety 
hazards,  you  may  request  assistance  from  the  local  fire  department. 


A  form  is  enclosed  to  document  your  compliance  with  the  abatement  actions 
listed  above.    Please  complete  the  form  and  return  it  to  this  office  within  30 
days.    If  you  have  any  questions,  please  feel  free  to  call  the  office  at  (617) 
969-7177. 


Sincerely, 


Joan  N.  Parker,  MS,  OH 
Industrial  Hygiene  Engineer 


enclosure:    Division  of  Occupational  Hygiene  Form  344  ''Recommendations 
Compliance" 
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SAMPLING  DMA 


6/12/91 

Sample  j     Location  and  Details 


Sample  Results 


91L-1109  Baghouse  debris 

91Lr-1110  Garbage  can  debris/near  baghouse 

91L-1111  Floor  grit  at  loading  dock  doors 

9U/-1112  Copper/zinc  ball  mill  grit 

9 II/- 1113  Ball  mill  coarse  grit 


8.08%  lead  by  weight 
3.93%  lead  by  weight 
1.79%  lead  by  weight 
1.82%  lead  by  weight 
1.26%  lead  by  weight 


Sample  Results  6/18/91 

Sample  £     Location  and  Details 


Sample  Results 


91L-1168     Incinerator  door 


9U/-1169     Ledges  behind  incinerator 


9U/-H70     Under  incinerator 


91L-1171     Between  smelters 


9LL-1172     Ledge  behind  right  smelter 


5.50%  lead  by  weight 
11%  copper  by  weight 
2.7%  zinc  by  weight 
<.05%  cadmium  by  weight 

2.57  lead  by  weight 
3.9%  copper  by  weight 
1.8%  zinc  by  weight 
<.05%  cadmium  by  weight 

8.80%  lead  by  weight 
7.1%  copper  by  weight 
4.2%  zinc  by  weight 
<0.05%  cadmium  by  weight 

12.8%  lead  by  weight 
1.5%  copper  by  weight 
3.4%  zinc  by  weight 
0.13%  cadmium  by  weight 

5.39%  lead  by  weight 
2.5%  copper  by  weight 
6.4%  zinc  by  weight 
<0.05%  cadmium  by  weight 
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Bulk  Sample  Results  June  18,  1991  continued 


Sample  #     Location  and  Details 


Sample  Results 


91L-1173     Left  smelter 


27.7%  lead  by  weight 
0,47%  copper  by  weight 
10%  zinc  by  weight 
0.08%  cadmium  by  weight 


91L-1174     Floor  debris  next  to  smelters 


91L-1175     Under  stairs  by  smelters 


91L-1176     Walkway  above  compactor 


911,-1177     Back  of  sweating  tube 


91If-1178     Garbage  can  in  back  of  baghouse 
(coarse  grit) 


9U--1179     Garbage  can  in  back  of  baghouse 
(fine  dust) 


9H/-1180     Garbage  can  in  back  of  baghouse 
(dusty  grit) 


9U/-1181     Duct  at  back  of  baghouse 


21.30%  lead  by  weight 
0.30%  copper  by  weight 
8.9%  zinc  by  weight 
0.06%  cadmium  by  weight 

10.90%  lead  by  weight 
15%  copper  by  weight 
6.6%  zinc  by  weight 
<0.05%  cadmium  by  weight 

4.64%  lead  by  weight 
17%  copper  by  weight 
4.3%  zinc  by  weight 
<0.05%  cadmium  by  weight 

9.3%  lead  by  weight 
11.0%  copper  by  weight 
39%  zinc  by  weight 
0.56%  cadmium  by  weight 

5.26%  lead  by  weight 
16.36%  copper  by  weight 
7.09%  zinc  by  weight 
<0.05%  cadmium  by  weight 

58.41%  lead  by  weight 
11.67%  copper  by  weight 
4.67%  zinc  by  weight 
<0.04%  cadmium  by  weight 

3.67%  lead  by  weight 
46%  copper  by  weight 
0.46%  zinc  by  weight 
<0.04%  cadmium  by  weight 

2.27%  lead  by  weight 
4.7%  copper  by  weight 
47%  zinc  by  weight 
<0.05%  cadmium  by  weight 
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Air  Sampling  Results  June  18,  1991 


Sancle  *     Location  and  Details 


Time+ 


Results' 


91L-1182     Area  sample  at  baghouses 
(no  activity  in  area) 


163 


<0.02  lead 
<0.02  copper 
<0.01  zinc  oxide 
<0.02  cadmium 


91L-1183     Area  sample  at  incinerator 
(no  activity  in  area) 


153 


<0.02  lead 
<0.02  copper 
<0.01  zinc  oxide 
<0.02  cadmium 


91L-1184     Area  sample  at  smelting  oven 


143 


<0.02  lead 
<0.02  copper 
<0. 01  zinc  oxide 
<0.02  cadmium 


+  sanple  tine  in  minutes 

*  results  in  milligrams  of  metal  per  cubic  meter  of  air  (mg/M  ) 
<  less  than 

These  results  do  not  provide  the  exact  concentration  of  metals  found  in  the 
air.    They  only  provide  a  detection  limit  for  the  volume  of  air  collected.  The 
concentration  present  is  not  necessarily  zero,  it  is  simply  less  than  the 
detection  limits  for  these  samples. 


Air  Sampling  Results  July  2,  1991 
Szppl&  g  location  and  Details 


Timet. 


Results* 


92L-0005 


92L-0007 


In  front  of  incinerator  during 
operation  (morning) 


92I/-0006     Next  to  metal  molds  near 
smelting  ovens  (afternoon) 


Baghouse  lower  level  during 
incineration  -  one  shakeout 


201 


148 


346 


0.08 

lead 

<0.03 

zinc  oxide 

0.19 

cupper 

<0.01 

chromium 

<0.01 

cadmium 

0.02 

lead 

0.01 

zinc  oxide 

0.02 

copper 

<0.01 

chromium 

<0.02 

cadmium 

0.04 

lead 

0.03 

zinc  oxide 

0.02 

copper 

<0.01 

chromium 

<0.01 

cadmium 
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Air  Sanplirsg  Results  July  2,  1991  continued 


Sample  *      Location  and  Details 


92L-0008     In  front  of  incinerator's  during 
operation,  near  SOPs  (morning) 


Time* 


226 


Results* 


0.07  lead 
0.04  zinc  oxide 
0.21  copper 
<0.01  chromium 
<0. 01  cadmium 


92L-0009     In  front  of  incinerators  during 

operation  (afternoon)  continuation 
of  92L-0008 


123 


0.10  lead 
0.04  zinc  oxide 
0.19  copper 
<0.02  chromium 
<0 . 02  cadmium 


+  sampling  time  in  minutes 

*  results  in  milligrams  of  metal  per  cubic  meter  of  air  (mg/M3) 
<  less  than 

OSHA's  Permissible  Exposure  Limit  for  lead  is  0.05  mg/M3  calculated  as  an 
eight-hour  time-weighted  average.    All  of  the  activities  documented  by  these 
samples  continued  all  day.    Therefore,  the  levels  measured  are  very  likely  to 
represent  the  average  exposure  for  the  day. 

QSHA's  Action  Level  for  lead  is  0.03  mg/M3.    Exposures  over  this  level 
require  that  the  employer  conduct  monitoring  of  the  processes  twice  a  year  and 
employees  must  be  provided  with  regular  medical  monitoring.    Please  see  the 
body  of  the  report  for  additional  requirements. 

QSHA's  Permissible  Exposure  Limit  for  copper  is  0.2  mg/M3.    For  zinc  oxide, 
the  limit  is  5  mg/M3  for  fume  and  10  mg/M3  for  dust. 


Bulk  Sample  Results  July  2,  1991* 

Sample  *     Location  and  Details   Results   

92L-0001     Baghouse  debris  immediately  following  14.29%  lead  by  weight 
shakeout 

92L-0002     Baghouse  debris  immediately  following  13.39%  lead  by  weight 
shakeout 

92L-0003     Baghouse  debris  from  earlier  run  10.10%  lead  by  weight 

92L-0004     Baghouse  debris  from  another  day's  14.50%  lead  by  weight 
work 
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*The  bulk  samples  taken  on  July  2,  1991  were  split  and  half  of  each  was 
analyzed  by  the  Wisconsin  Occupational  Health  Laboratory.  Their  results  follow: 


92L-0001: 


12.3%  lead 

o .  14%  cadmim 
<0.01%  chromium 

5.1%  copper 
<0.01%  nickel 

1.3%  zinc  oxide 

0.006% 


92L-0002: 


13.36%  lead 
0.2%  cadmium 

<0.01%  chromium 
8.1%  capper 
0.01%  nickel 
5%  zinc  oxide 
0.008%  arsenic 


92I/-O003: 


5.83%  lead 
0.44%  cadmium 
0.06%  chromium 
2.6%  copper 
0.02%  nickel 
5%  zinc  oxide 
0.006%  arsenic 


92L-0004: 


13.41%  lead 
0.28%  cadmium 

<0.01%  chromium 
4.3%  copper 
0.01%  nickel 
2%  zinc  oxide 
0.007%  arsenic 


Both  bulk  and  airborne  metal  samples  were  analyzed  at  the  Division  of 
Occupational  Hygiene  laboratory  using  atomic  absorption  spectroscopy.  Bulk 
samples  taken  on  July  2,  1991  were  divided  and  also  analyzed  at  the  Wisconsin 
Occupational  Health  Laboratory  using  plasma  emission  spectrography. 

Air  samples  were  collected  with  SKC  personal  vacuum  pumps  onto  0.8  micron  mixed 
cellulose  ester  fiber  filters  at  a  flow  rate  of  2.0  liters  per  minute.  The 
pumps  were  calibrated  before  and  after  sampling  using  a  Gilmont  rotatmeter, 
range  0.01-2.0  liters  per  minute. 


52-650  0-92-2 
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Senator  Adams.  Mr.  Chairman,  I  would  like  to  commend  you  for 
holding  these  hearings,  and  I  think  the  testimony  is  excellent. 

I  would  like  to  join  with  you  and  Senator  Metzenbaum  in  your 
bill,  and  I  apologize,  but  I  have  to  go  to  an  appropriations  confer- 
ence at  this  time.  The  testimony  is  excellent,  and  I  have  staff  here 
to  follow  it;  it  is  the  sort  of  thing  we  need  to  know. 

Thank  you,  Mr.  Chairman. 

The  Chairman.  Thank  you.  We  welcome  you  as  a  cosponsor. 
Senator  Metzenbaum.  Mr.  Chairman,  I'd  just  like  to  put  an 
opening  statement  in  immediately  following  yours. 
The  Chairman.  It  will  be  included  in  the  record. 
[The  prepared  statement  of  Senator  Metzenbaum  follows:] 

Prepared  Statement  of  Senator  Metzenbaum 

Good  morning,  I  am  honored  to  be  here  this  morning  as  the  Com- 
mittee on  Labor  and  Human  Resources  begins  consideration  of 
comprehensive  OSHA  reform.  I  want  to  thank  Senator  Kennedy 
for  calling  this  hearing. 

I  would  also  like  to  announce  that  the  Subcommittee  on  Labor 
will  be  convening  one  week  from  today  for  a  second  hearing  on  this 
legislation,  to  continue  the  dialogue  we  are  beginning  today. 

Twenty-one  years  ago,  Congress  enacted  the  Occupational  Safety 
and  Health  Act  to  assure  every  American  worker  safe  and  health- 
ful working  conditions  "so  far  as  possible."  I  wish  I  could  tell  you 
we  have  achieved  great  success  in  our  mission.  But  as  a  Nation  we 
have  failed  to  deliver  on  the  promise  made  to  American  workers. 

The  horrifying  fire  last  month  at  a  chicken  processing  plant  in 
Hamlet,  North  Carolina  is  only  the  latest  evidence  of  this  failure. 
That  unnecessary  tragedy  cost  the  lives  of  25  workers.  How  is  it 
possible,  as  the  press  has  reported,  that  North  Carolina  had  only  42 
inspectors  to  protect  its  millions  of  working  men  and  women,  but 
220  wildlife  officers  to  protect  the  State's  population  of  white-tailed 
deer  and  big  mouthed  bass?  And  how  could  the  Federal  OSHA 
have  reviewed  North  Carolina's  program  last  summer  and  found 
that  it  "continues  to  be  effective"?  Clearly,  we  need  to  reexamine 
our  national  priorities  in  the  area  of  Occupational  Safety  and 
Health. 

The  Hamlet  fire  received  national  media  attention.  But  people 
don't  understand  that  with  nearly  30  workers  dying  on  the  job  on 
an  average  day  in  this  country,  we  have  new  "Hamlet"  every 
single  day.  We  don't  hear  about  these  workers  in  the  media  be- 
cause they  don't  all  die  in  one  incident.  But  around  this  country,  in 
our  cities,  our  towns,  and  our  rural  areas,  Americans  are  literally 
putting  their  lives  on  the  line  to  hold  a  job.  And  thousands  of  them 
are  dying,  being  injured,  or  falling  ill  from  occupational  exposures 
every  year.  That  is  why  we  must  take  action  to  revitalize  the  Occu- 
pational Safety  and  Health  Act. 

This  past  August,  we  introduced  the  comprehensive  Occupational 
Safety  and  Health  Reform  Act.  Our  bill  attacks  workplace  safety 
and  health  hazards  on  two  separate  fronts.  First,  by  strengthening 
OSHA's  standard-setting  and  enforcement  authority,  and  second, 
by  increasing  the  role  of  employers  and  employees  in  identifying 
and  addressing  workplace  hazards. 
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I  look  forward  to  hearing  from  the  distinguished  witnesses  who 
are  here  today,  as  we  begin  to  explore  this  important  legislation. 

Senator  Wellstone.  Mr.  Chairman,  I  have  an  opening  statement 
I'd  like  to  be  included  in  the  record  as  well,  and  I  am  pleased  to 
join  in  this  effort. 

The  Chairman.  Thank  you  very  much.  Your  statement  will  be 
included. 

[The  prepared  statement  of  Senator  Wellstone  follows:] 
Prepared  Statement  of  Senator  Wellstone 

Mr.  Chairman,  in  1970  Congress  enacted  the  Occupational  Safety 
and  Health  Act  to  ensure  that  every  American  worker  would  have 
a  safe  and  healthy  place  in  which  to  work.  Today,  in  spite  of  the 
great  distance  we  have  come  in  this  area,  much  remains  to  be 
done.  Two  decades  after  passage  of  the  Act,  workplace  injury  and 
death  rates  remain  frighteningly  high. 

Especially  in  the  deregulated — and  regrettably  increasingly 
union-free — workplaces  of  the  1980's  and  1990's,  the  need  to  in- 
crease our  efforts  at  workplace  safety  should  be  a  high  priority  for 
this  committee.  We  should  not  need  incidents  like  the  tragedy  at 
the  Imperial  Poultry  processing  plant  in  Hamlet,  NC  to  spur  our 
consciences  and  prompt  political  action. 

It  is  appalling  to  me  that  the  same  kind  of  conditions  which 
killed  146  workers  in  the  Triangle  Shirtwaist  Factory  fire  of  1911 
still  exist  in  America  today.  1911 — 80  years  ago.  And  as  a  former 
resident  of  North  Carolina  who  now  resides  in  a  state  with  one  of 
the  most  stringent  state  workplace  safety  laws  in  the  country,  let 
me  remind  my  colleagues  that  it  is  not  just  in  North  Carolina 
where  workers  sweat  and  toil  under  unsafe  and  unhealthy  condi- 
tions. All  across  our  nation  are  similar  situations  waiting  for  that 
wayward  spark  or  unsafe  piece  of  machinery  to  prompt  a  tragedy 
to  be  splashed  across  the  front  pages  of  American  newspapers. 
From  sweatshops  in  converted  garages  in  East  Los  Angeles  ...  to 
antiquated  factories  in  New  England  ...  to  gleaming  hi-tech  oper- 
ations in  the  Midwest,  American  workers  deserve  better  than  they 
are  getting. 

We  are  here  today  to  consider  ways  to  strengthen  Federal  law  in 
this  area,  setting  higher  standards  and  toughening  enforcement  in 
the  workplace,  to  leave  the  history  of  workplace  neglect  and  indif- 
ference behind,  and  consider  the  changes  included  in  the  important 
measures  before  us  developed  by  Chairman  Kennedy  and  Subcom- 
mittee Chairman  Metzenbaum. 

In  addition  to  simply  strengthening  the  law,  we  are  also  here  to 
consider  ways  to  broaden  and  expand  worker  participation  in 
safety  and  health  decisions  in  their  workplaces  which  so  directly 
affect  their  lives  and  livelihoods.  For  too  long  we  have  allowed  such 
decisions  to  be  made  by  government  officials;  we  must  make  the 
workplace  safety  and  health  decision-making  process  more  partici- 
pative— and  thus  more  effective. 

In  1989,  the  most  recent  year  for  which  statistics  are  available,  a 
shocking  10,400  American  workers  were  killed  on  the  job,  an  aver- 
age of  40  workers  each  day.  Another  1.7  million  workers  suffered 
job-related  injury  in  1989,  with  thousands  more  suffering  job-relat- 
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ed  illnesses.  This  must  not  continue.  By  virtually  any  measure, 
Federal  OSHA  programs  have  not  worked  as  well  as  we  had  hoped, 
and  require  comprehensive  reform.  Prompt,  effective  reform  of 
Federal  OSHA  laws  is  critically  important  to  improving  the  health 
and  safety  of  American  workers. 

Finally,  Mr.  Chairman,  let  me  say  this.  I  hope  this  hearing,  and 
those  which  follow,  can  provide  innovative  ways  to  reform  this 
landmark  legislation,  instead  of  tired  cliches  about  the  high  cost 
and  relatively  little  gain  derived  from  worker  safety  efforts.  Safety 
and  health  programs  can  reduce  worker  injuries  and  save  employ- 
ers money.  Even  according  to  the  Business  Roundtable,  through 
the  introduction  of  comprehensive  worker  safety  and  health  pro- 
grams, many  companies  have  saved  hundreds  of  thousands  of  dol- 
lars while  reducing  workplace  injury  rates  by  up  to  one-half. 

The  greatest  tribute  we  can  pay  to  American  workers  who  have 
lost  life  or  limb  in  workplace  accidents  or  incidents,  or  who  suffer 
debilitating  illnesses  contracted  on  the  worksite,  or  who  have  lost 
friends  of  family  members  to  unsafe  working  conditions,  is  to  enact 
comprehensive  OSHA  reform  legislation  now. 

I  look  forward  to  hearing  and  studying  the  testimony  of  the  dis- 
tinguished witnesses  who  have  come  to  make  their  important  case 
before  the  committee  and  the  American  people  today  on  OSHA 
reform. 

The  Chairman.  Mr.  McCormick,  welcome.  Senator  Simon  is  here. 
Senator  Simon,  we  gave  your  warm  words  of  welcome  to  Mr. 
McCormick. 

Senator  Simon.  I  am  pleased  to  see  Ed  McCormick  here  on  this 
subject  which  is  really  important.  I  know  a  little  bit  about  Sauget, 
where  you  come  from.  It  is  illustrative  of  the  need  in  this  country. 

The  Chairman.  Mr.  McCormick  is  the  president  of  the  Interna- 
tional Chemical  Workers  Union  Local  12.  We'll  hear  from  you  now. 

Mr.  McCormick.  Senator  Kennedy,  Senator  Simon,  Senator 
Metzenbaum,  Senator  Wellstone,  I  have  been  a  member  and  em- 
ployee of  the  Monsanto  plant  since  April  of  1965.  I  have  been  a 
member  of  the  International  Chemical  Workers  since  that  time.  I 
have  held  numerous  union  offices  up  to  the  point  now  that  I  am 
president  of  the  local. 

Every  since  I  came  to  the  plant,  we  have  had  a  union-elected 
safety  committee.  We  have  three  elected  safety  committeemen  who 
have  the  duties  of  going  out  and  doing  plant  inspections,  working 
with  the  departments,  doing  accident  investigations. 

We  as  a  union  got  more  active  in  the  safety  program  at  the  plant 
around  1987  and  early  1988,  after  we  had  a  series  of  injuries  that 
could  have  been  serious,  with  people  getting  caught  in  rotating- 
type  equipment.  The  plant  manager,  Bill  Boyle,  and  director  of  op- 
erations, Vince  Matusi,  had  several  meetings  with  the  union,  and 
during  those  meetings  their  answer  to  the  safety  problems  and 
people  getting  injured  on  the  job  was  that  we  were  going  to  have  to 
discipline  people  to  make  them  stop  getting  hurt. 

We  as  a  union  were  appalled  at  that  idea.  We  said  that  we  need 
to  educate  our  people  and  heighten  their  awareness  of  safety  prob- 
lems; no  one  goes  out  into  the  plant  to  get  injured.  With  that,  we 
did  convince  the  company.  We  as  a  union  wrote  up  a  safety  pro- 
gram and  entered  it  into  the  plant  in  1988.  With  that,  we  had  one 


33 


full-time  safety  committeeman  report  up  to  the  safety  director  on  a 
daily  basis.  We  have  three  safety  committeemen,  and  we  rotate 
them  every  3  weeks  onto  this  full-time  basis.  We  have  14  depart- 
mental safety  committees.  We  have  a  hand  safety  committee,  we 
have  a  back  committee,  we  have  a  plant  safety  committee,  and  we 
have  a  central  safety  committee,  and  we  use  each  one  of  these  to 
make  safety  awareness  as  the  focal  point  of  the  plant. 

The  plant  manager  up  to  Dick  Mahoney,  who  is  the  CEO,  has 
said  there  should  be  no  job  done  that  an  employee  feels  is  unsafe. 
We  still  have  a  problem  with  some  of  the  old  front-line  supervisors 
who,  when  an  employee  calls  a  safety  problems,  he  thinks  he  just 
wants  to  "dog"  the  job  off  rather  than  it  actually  being  a  safety 
problem.  We  are  still  battling  that  4  years  later,  but  that  has 
really  gone  away  quite  a  bit.  That  is  now  a  rarity,  when  before  it 
was  common  that  your  boss  thought  you  just  didn't'  want  to  do  the 
job  rather  than  it  being  a  safety  item. 

The  program  has  worked  real  well.  I  have  submitted  a  graph  to 
show  how  our  injury  rate  has  gone  down  since  1988 — I  don't  know 
whether  you  gentlemen  have  it  or  not  

The  Chairman.  Yes,  I  have  seen  that,  and  it  will  be  included  in 
the  record.  It  is  very,  very  impressive. 

[Graph  follows:] 
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Mr.  McCormick.  From  1981,  when  we  had  260  injuries  per  mil- 
lion man-hours,  in  1991  we  are  down  to  72  injuries  per  million 
man-hours.  And  since  1987-1988  when  we  entered  into  the  pro- 
gram, we  have  dropped  from  103  to  102  to  72  for  the  year  1991  as 
of  October  25. 

So  with  the  plant  working  together — and  safety  is  one  item  that 
we  can  work  jointly  with  the  company  on,  because  it  is  in  every- 
body's best  interest  to  work  safely — we  have  been  able  to  work 
with  the  company  and  establish,  I  think,  as  good  a  safety  program 
as  any  company — I  don't  know  all  the  safety  programs  at  other 
companies,  but  I  think  we  can  compare  ours  with  any  company  in 
the  country  and  say  that  we  do  work  very  well. 

We  use  OSHA  very  seldom,  but  when  we  do  we  use  them  as  a 
backup.  We  have  to  have  that  means  of  protection.  We  have  to 
have  an  organization  that  is  going  to  stand  behind  us  when  we 
need  it.  With  the  International  Chemical  Workers,  we  have  a  very 
active  and  a  very  good  safety  department,  where  we  use  them  as  a 
backup. 

Through  the  safety  program  itself,  we  also  have  with  the  Inter- 
national Chemical  Workers  and  the  grants  they  have  gotten  from 
the  Federal  Government,  they  have  a  hazardous  material  training 
center  down  in  Cincinnati,  and  they  have  done  plant  safety  train- 
ing there.  We  have  had  four  of  these  training  sessions.  We  were 
the  first  chemical  workers'  plant  to  have  a  training  session  out  at 
our  plant  in  field  training,  and  we  just  completed  our  fourth  one 
last  week.  We  have  two  more  scheduled  for  next  year. 

As  Senator  Simon  may  know,  we  have  a  2.5  million  gallon  ben- 
zene tank  right  there  on  Route  3.  We  had  a  problem  with  the  roof 
collapsing  on  it  about  3  weeks  ago,  and  our  people  were  able  to  re- 
spond, salary  and  hourly,  and  respond  with  the  proper  equipment 
and  with  no  injuries.  I  have  also  submitted  a  letter  from  our  plant 
manager,  complimenting  the  International  Chemical  Workers' 
training  program  on  that. 

So  I  think  we  have  a  very  active  and  a  very  good  safety  program. 
I'd  be  happy  to  field  any  questions. 

The  Chairman.  Thank  you.  We'll  come  back  to  questions.  I  ap- 
preciate hearing  about  your  experience. 

We  are  delighted  to  hear  now  from  Wanda  Hatcher.  Wanda 
Hatcher  is  a  quality  inspector  at  the  Teepak  Company,  Atlanta, 
GA. 

Good  morning. 

Ms.  Hatcher.  I  am  Wanda  Hatcher,  and  I  am  employed  by 
Teepak,  Incorporated,  out  of  Atlanta,  GA.  I'd  like  to  say  that  my 
team  members  have  picked  me  to  come  here  today  to  represent 
them. 

In  1989,  we  were  introduced  to  the  OSHA  Voluntary  Protection 
Program  (VPP).  In  1990,  we  became  a  merit  site  under  VPP,  and 
I'd  like  to  say  I  am  very  proud  to  be  part  of  such  an  accomplish- 
ment. 

Two  years  ago,  if  you  had  asked  me  anything  about  OSHA's  Vol- 
untary Protection  Program,  I  could  not  have  answered  you.  Today 
I'd  like  to  say  it  is  part  of  team  involvement  and  having  a  say  in 
what  goes  on  with  the  safety  program. 
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I  am  going  to  give  you  some  examples  of  what  we  have  been  able 
to  do,  but  first  I  am  going  to  tell  you  that  all  of  our  teams  are  on  a 
voluntary  basis.  We  have  an  ergonomics  team,  employee-run,  that 
deals  with  job  stresses.  Among  the  things  they  have  done,  they 
have  designed  an  adjustable  press  table  that  adjusts  to  the  employ- 
ee's height.  We  have  purchased  adjustable  stools  to  relieve  stress 
off  employees'  backs,  and  we  also  rotate  our  jobs. 

We  have  an  employee-run  safety  committee  consisting  of  five 
members,  two  of  which  are  leaders.  Among  the  things  they  have 
done,  they  have  come  up  with  their  own  safety  audit,  they  have 
their  own  safety  indoctrination  for  new  employees,  and  at  this  time 
they  teach  them  all  about  our  safety  equipment,  how  to  use  it, 
when  and  where  to  use  it — Material  Safety  Data  Sheets,  Job  Safety 
Analyses,  Hazard  Communication,  safety  rules  and  regulations,  fire 
evacuation,  the  Voluntary  Protection  Program  and  what  it  is  all 
about.  They  have  an  awareness  program,  too,  that  they  try  to  get 
across  to  all  of  us,  with  signs.  It  is  just  awareness  altogether. 

We  also  have  CPR  classes  that  are  given  on  a  voluntary  basis, 
with  our  own  team  member,  who  is  a  CPR  instructor.  We  have  an 
ERT,  emergency  response  team,  and  they  deal  with  all  crises.  They 
have  come  up  with  fire  drills,  tornado  drills,  and  they  will  come  up 
with  a  drill  just  without  anybody  knowing  it — even  managers — 
they  like  to  see  what  their  response  is,  too. 

One  of  the  problems  that  they  worked  on  was  that  we  had  an 
emergency  door  that  they  didn't  know  what  to  do  with  because  on 
the  outside  of  the  door  was  a  ditch.  It  is  one  of  three  doors  in  this 
room.  They  decided,  along  with  the  team  members,  not  to  use  this 
door  as  an  emergency  door.  It  had  two  other  exits.  Unless  the  other 
two  exists  are  blocked  by  fire,  this  door  is  not  to  be  used;  it  is  left 
there  in  case  we  have  to  have  it,  but  it  is  not  used  as  an  exit  door. 

We  have  near-miss  and  accident  reports  which  are  done  to  hold 
down  our  accidents,  and  we  hold  each  other  accountable.  That  is 
very  important  to  us,  and  that  is  done  with  TTA— "Talk,  Talk, 
Action."  That  is,  if  we  see  someone  doing  something  that  is  unsafe, 
we  talk  to  them  and  explain  to  them  why  it  is  an  unsafe  act.  The 
second  time  we  see  them  doing  it,  we  talk  to  them  again  with  the 
leader,  ask  them  why  this  is  happening  again.  The  third  time,  we 
ask  them  to  write  up  an  action  plan  telling  us  how  they  are  going 
to  correct  the  problem,  and  at  this  time  we  will  let  them  know  that 
if  this  continues  it  could  mean  their  job. 

We  hold  everybody  accountable,  even  the  leaders.  To  us,  the  Vol- 
untary Protection  Program  is  a  tool  that  teaches  us  to  be  the  best 
in  safety  and  health.  And  we  will  become  a  star  in  the  VPP  be- 
cause of  team  involvement. 

The  Chairman.  Very  good.  Thank  you. 

We'll  hear  next  from  Clarence  Estepp. 

Mr.  Estepp.  I  am  Clarence  Estepp,  and  I  work  for  Teepak,  Incor- 
porated as  plant  manager  at  our  Atlanta,  GA  facility.  Teepak  man- 
ufactures meat  casings  for  the  meat  processing  industry,  and  the 
Atlanta  plant  prepares  the  casing  for  use  by  the  various  meat 
packers. 

I  have  worked  for  Teepak  for  23  V2  years,  and  I  have  been  as- 
signed to  the  Atlanta  plant  since  January  of  1987.  In  1988,  the  de- 
cision to  convert  the  Atlanta  plant  to  the  teamwork  concept  was 
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put  into  motion  with  the  hiring  of  a  consulting  firm  to  facilitate 
this  change.  The  management  of  the  plant  began  the  training  nec- 
essary for  this  change  in  August.  The  training  for  the  remainder  of 
the  plant  started  in  December.  The  long-range  goal  of  this  move  is 
to  develop  the  plant  into  self-managed  work  teams.  For  this  to  be 
successful,  you  must  involve  every  employee  in  the  operation  of  the 
plant.  This  requires  that  you  provide  all  the  information  necessary 
and  training  when  it  is  needed. 

In  1989,  we  were  informed  by  senior  management  of  Teepak  that 
all  worksites  should  have  as  their  main  safety  goal  to  be  accepted 
into  the  OSHA  Voluntary  Protection  Program.  This  was  the  first 
time  we  had  heard  of  the  program.  There  was  some  discussion  be- 
tween us  and  our  supervisors  outside  our  plant:  Are  you  sure  this 
is  what  you  want  to  do? 

The  answer  was  yes.  Now,  you  must  understand  at  that  time  we 
viewed  OSHA  as  an  adversary  when  we  contacted  the  area  OSHA 
representative  in  order  to  learn  what  the  program  was  all  about 
and  how  it  worked.  Very  quickly,  we  realized  that  the  OSHA  group 
wanted  the  same  thing  we  wanted — a  safe  plant  for  our  employees. 

To  participate  in  the  OSHA  Voluntary  Protection  Program,  you 
must  exceed  the  requirements  of  the  Occupational  Safety  and 
Health  Act.  The  Voluntary  Protection  Program  requires  that  you 
must  have  written  procedures  for  all  your  safety  programs  and 
policies.  Some  examples  of  this  are  the  accident  investigation 
policy,  employee  notification  and  hazard  policy,  preventive  mainte- 
nance policies. 

As  a  VPP  site,  we  have  exceeded  the  OSHA  requirements  by  de- 
veloping a  written  ergonomics  program  which  is  employee-run.  The 
purpose  of  this  program  is  to  reduce  physical  stress,  injuries  and 
illnesses  in  our  plant.  There  must  also  be  documentation  that  you 
have  trained  your  employees  in  all  of  these  programs  and  that  they 
are  enforced.  You  must  also  demonstrate  how  all  managers  and  su- 
pervisors— in  our  case,  leaders — are  held  accountable  for  these  pro- 
grams. 

The  Voluntary  Protection  Program  fits  with  our  employee  in- 
volvement and  teamwork  like  they  were  made  for  each  other.  To 
be  employed  in  our  plant,  you  must  participate.  That  is  a  require- 
ment in  running  the  plant. 

How  have  we  gained  from  participating  in  the  Voluntary  Protec- 
tion Program  and  our  employee  involvement?  We  have  reduced  our 
recordable  accident  rate  by  41  percent.  We  have  reduced  our  lost 
workday  injuries  by  58  percent.  The  lost  workday  injuries  are  the 
more  serious.  They  represent  injuries  

The  Chairman.  That  is  over  what  period  of  time? 

Mr.  Estepp.  That's  over  a  2-year  period  from  1989  through  1990; 
1991  is  not  figured  in  that  yet. 

During  this  time,  we  have  had  a  net  decrease  of  14  employees  at 
our  plant  because  of  recommendations  by  employees.  We  have  de- 
creased the  overtime  at  our  plant  by  73  percent,  and  that's  due  to 
their  efforts.  We  have  increased  our  throughput,  which  is  product 
out  the  door,  by  26  percent,  and  our  fee  for  labor  hour  is  up  16  per- 
cent. We  have  decreased  the  number  of  quality  complaints  by  82 
percent. 


38 


Our  company  safety  policy  talks  about  accountability  and  contin- 
uous improvement.  The  Occupational  Safety  and  Health  Act  talks 
about  accountability  and  continuous  improvement.  Our  employee 
involvement  is  built  on  accountability  and  continuous  improve- 
ment. For  all  these  things  to  be  successful  it  takes  a  demonstrated 
commitment  from  the  top  management  of  your  company  to  the  last 
employee  hired,  and  you  have  to  do  it  every  day. 

Thank  you. 

The  Chairman.  Thank  you  very  much.  Those  are  impressive  sta- 
tistics. 

We'll  follow  a  seven-minute  rule,  and  Til  ask  the  clerk  to  watch 
the  time. 

I  have  your  charts  here,  Mr.  McCormick,  which  show  the  total 
injury  rate  goes  from  260  back  in  1981,  with  your  index,  down  to  72 
in  1991,  and  in  1990  it  was  91.  So  you  have  effectively  gone  down 
by  two-thirds  in  a  ten-year  period,  which  is  really  extraordinary, 
from  260  to  91,  effectively. 

How  much  of  that  do  you  believe  is  really  the  safety  program, 
and  how  much  of  that  is  maybe  the  change  in  number  of  employ- 
ees? Are  you  suggesting  that  this  dramatic  decline  in  the  figures  is 
really  as  a  result  of  the  training  program,  or  are  there  a  lot  of 
other  considerations  that  we  ought  to  know  about? 

Mr.  McCormick.  In  1981,  we  had  around  1,400  employees,  hourly 
and  salaried.  In  1991,  we've  got  about  600  employees.  But  still,  this 
is  based  per  million  manpower  hours. 

The  Chairman.  So  there  is  a  consistency  in  terms  of  measure- 
ment. 

Mr.  McCormick.  So  there  is  a  consistency  there.  And  really,  it  is 
the  awareness  of  the  employees,  now  that  they  have  gotten  in- 
volved on  the  safety  committees. 

One  of  the  things  we  did  as  a  union,  instead  of  maybe  getting 
some  of  the  company-oriented  people  in  our  plant — and  I  want  to 
say  this  nicely — they  are  union  members,  but  they  are  more  com- 
pany-oriented than  they  are  union-oriented — we  had  some  of  our 
proactive  union  members  get  involved  on  these  committees  where 
they  took  an  active  role,  and  instead  of  letting  the  bosses  go  out 
and  dictate  what  the  safety  committees  should  be  doing,  perform- 
ing the  safety  training  or  the  safety  programs  that  we  have  out  in 
the  plant,  we  had  them  take  an  active  interest  in  it.  We  got  our 
executive  board  involved  in  it.  We  went  out  and  actively  recruited 
members  to  serve  on  the  committees,  and  the  committees  became 
more  pro-union  because  they  then  went  contrary  to  some  of  the 
company  policies,  and  initially  that  caused  some  concerns,  but  it 
has  really  worked  out  for  the  betterment  of  the  plant,  and  the  em- 
ployees now  are  very  aware  that  they  can  go  out  and  shut  down  a 
job  if  they  feel  that  job  is  unsafe  to  do,  where  back  in  1981,  they 
were  afraid  to  do  that,  they  were  afraid  of  the  repercussions. 

I  know  myself,  we  have  a  safety  kickoff  dinner  for  the  safety 
chairmen  and  the  people  on  the  safety  committees  once  a  year,  and 
myself  and  the  plant  manager  and  usually  somebody  from  the  gen- 
eral office  is  there,  and  we  again  emphasize  to  them  to  emphasize 
to  their  people  if  the  job  is  unsafe,  don't  do  it. 

One  of  the  things  is  the  type  of  chemical  factory  that  we  are  in, 
where  we  make  intermediate  chemicals,  we  deal  with  benzenes,  we 
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deal  with  phosphorous,  we  deal  with  sulphurs;  we  have  made 
Agent  Orange  at  the  plant,  we  have  made  PCB's,  so  we  have  dealt 
with  some  of  the  worst  chemicals  that  can  be  made,  and  we  have  to 
be  very  aware  of  what  we  are  doing  out  in  the  plant. 

The  Chairman.  Mr.  Estepp,  you  mentioned  not  only  the  reduc- 
tion in  the  number  of  accidents,  but  you  also  talked  about  increas- 
ing productivity,  increasing  quality,  lowering  even  the  number  of 
employees.  Is  this  part  of  the  result  of  having  these  kinds  of  work- 
ing partnerships  between  the  workers  and  the  management? 

Mr.  Estepp.  Yes,  it  is.  It  is  my  belief  that  our  employees  are  ca- 
pable of  anything,  and  we  invite  them  to  get  involved  in  whatever 
it  is.  This  past  year  we  involved  them  in  setting  our  budget  for 
each  of  their  departments — how  are  you  going  to  spend  your  dol- 
lars— whatever  they  want  to  do.  It  is  their  plant. 

The  Chairman.  Well,  that  is  an  enormously  enlightened  view- 
point, quite  frankly,  and  one  that  we  hope  all  of  our  companies  will 
eventually  share  if  we  are  going  to  be  competitive  in  this  global 
economy,  and  I  think  you  are  demonstrating  the  importance  of 
that  kind  of  enlightenment. 

Ms.  Lessin,  you  have  heard  the  results  of  these  partnerships.  Do 
you  find  these  kinds  of  experiences  going  on  in  our  own  State,  and 
do  you  find  there  are  similar  kinds  of  lessons  that  we  can  learn? 

Ms.  Lessin.  Absolutely.  In  the  workplaces  that  we  know  of  and 
deal  with  that  have  active  joint  labor-management  programs  where 
the  workers  are  actively  participating,  are  not  afraid  to  speak  up, 
and  are  involved  in  the  detection  and  solution  of  health  and  safety 
problems,  we  have  seen  the  kinds  of  things  that  we  have  heard 
today,  where  there  are  decreases  in  accidents,  there  are  decreases 
in  illnesses,  and  it  is  a  better  workplace  for  all  concerned. 

In  the  places  where  that  isn't  true — and  Bay  State  Smelting 
Company  is  just  one  of  many  examples — unfortunately,  we  see  the 
opposite  of  that. 

The  Chairman.  Well,  achieving  that  kind  of  employee  participa- 
tion is  certainly  the  objective  of  this  legislation,  and  I  think  there 
has  been  a  very  compelling  case  made  for  it  here  this  morning.  We 
also  have  heard  the  example  of  a  situation  where  workers  are  at- 
tempting to  ensure  a  safe  workplace  and  suffer  recriminations  for 
their  interest  in  providing  a  safe  workplace.  That  is  part  of  the 
tragedy.  Then  we  see  examples  of  the  enlightened  combination  of 
workers  and  management  working  together,  and  the  results  that 
kind  of  cooperation  has  achieved  in  terms  of  a  safer  workplace. 

My  time  has  expired.  Senator  Simon. 

Senator  Simon.  Thank  you.  First  I  want  to  commend  you,  Mr. 
Chairman,  and  I  thank  you  for  your  leadership  in  all  this. 

It  would  be  difficult  for  anyone  in  this  room  to  imagine  what  the 
Monsanto  plant  out  there  looks  like,  and  I'm  sure  Mr.  McCormick 
agrees  with  me.  It  is  a  potentially  very  volatile  situation.  And  what 
you  have  done  through  union  and  management  cooperating  is  to 
dramatically  reduce  the  potential  hazards  there.  And  while  the  po- 
tential hazards  may  not  be  as  great  at  Teepak— I  just  don't  know 
your  situation — again  it  is  management  and  labor  working  togeth- 
er that  come  forward  with  very  impressive  figures. 

If  I  may  ask  Mr.  Garcia,  is  it  organized  by  a  labor  union  where 
you  work? 
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Mr.  Garcia.  [Interpreted  from  Spanish  by  Ms.  Martinez.]  At  this 
moment  in  the  plant,  there  is  not  a  union.  The  workers  inside  are 
trying  and  fighting  to  organize  a  union,  to  see  if  it  is  possible  to 
make  changes. 

Senator  Simon.  I  asked  that  question  because  one  of  the  very 
practical  situations  that  people  like  Mr.  Garcia  face  is  that  we  have 
more  barriers  to  employees  getting  together  and  organizing  than  in 
most  countries,  and  if  there  were  a  union  in  that  situation  to  speak 
up  for  the  employees,  as  you  have,  Ms.  Hatcher — and  I  don't  know 
whether  your  plant  is  union  organized  or  not — for  the  record,  she 
is  shaking  her  head  no — but  you  have  been  enlightened  enough  to 
do  the  right  thing  for  your  employees.  But  where  you  have  man- 
agement that  is  not,  then  employees  have  to  get  together  and  orga- 
nize, and  we  should  not  be  creating  barriers. 

Then  if  I  may  ask  this  question  of  Ms.  Lessin  or  of  the  staff — Mr. 
Garcia  says  "because  I  told  the  truth  about  unsafe  conditions  at 
work  to  an  OSHA  inspector,  because  I  caught  the  company  lying  to 
workers  about  health  and  safety,  and  because  I  spoke  out  about 
unsafe  conditions,  I  was  fired." 

What  kind  of  penalties  do  we  have  in  the  law  right  now  for  a 
company  that  does  that?  Ms.  Lessin,  do  you  know? 

Ms.  Lessin.  Right  now,  OSHA  is  investigating  this  situation,  and 
if  they  decide  that  the  case  has  merit,  it  goes  to  the  courts.  What 
could  possibly  happen  is  that  he  could  be  reinstated  with  full  back 
pay,  which  is  what  we  hope. 

Senator  Simon.  And  that's  it? 

Ms.  Lessin.  That's  it. 

The  Chairman.  If  the  Senator  would  yield,  I  was  just  looking 
through  my  notes,  and  as  I  remember,  that  company  was  previous- 
ly cited  by  OSHA  in  1987. 

Ms.  Lessin.  It  has  been  cited  many  times. 

The  Chairman.  Many  times,  and  the  penalty  in  1987  I  think  was 
$4,700. 

Ms.  Lessin.  It  has  paid  a  number  of  fines  over  the  years  for  cer- 
tain. 

The  Chairman.  Yes,  but  I  it  seems  to  me  that  a  $4,700  fine  isn't 
even  a  slap  on  the  wrist  when  you  are  talking  about  the  kinds  of 
health  hazards  found  at  this  plant. 

Senator  Simon.  I  have  supported  a  victims'  rights  bill  in  terms  of 
notifying  when  you  have  a  hearing  in  connection  with  OSHA, 
simply  that  victims  are  going  to  be  heard  when  there  is  this  kind 
of  a  situation.  But  it  seems  to  me — and  I  don't  want  to  be  making 
your  bill  so  good  it  can't  pass,  Mr.  Chairman  

The  Chairman.  Well,  in  the  wisdom  of  Senator  Metzenbaum  and 
myself,  we  have  included  the  provisions  of  your  bill  in  our  bill. 

Senator  Simon.  Well,  then,  it  is  an  unusually  fine  bill  that  you 
have.  [Laughter.]  But  I  think  we  ought  to  be  thinking  about  some 
significantly  stiffer  penalties  for  anyone  who  is  fired  because  they 
call  attention  to  safety  deficiencies,  and  whether  it  is  part  of  this 
bill  or  a  separate  bill,  I  think  it  is  something  we  ought  to  look  at. 

And  let  me  apologize  to  the  witnesses.  Unfortunately,  I  have  an- 
other meeting  I  have  to  attend,  but  I  think  this  testimony  has  been 
excellent,  and  I  think  the  Nation  can  learn  from  it. 

I  thank  you,  Mr.  Chairman. 
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The  Chairman.  Thank  you  all  very  much. 

Ms.  Martinez.  Mr.  Garcia  has  one  more  thing  he'd  like  to  say. 

Mr.  Garcia.  [Interpreted  from  Spanish  by  Ms.  Martinez.]  There 
is  an  attempt  to  build  a  union  inside  the  company.  The  bosses  have 
threatened  the  workers,  and  the  bosses  gave  the  supervisor  the 
advice  to  tell  the  workers  that  if  they  reject  the  union,  they  will 
raise  two  dollars  in  their  salaries;  if  the  union  wins,  they  are  going 
to  shut  down  the  plant.  Those  are  tlie  threats  that  the  workers  are 
receiving  during  this  process  that  they  are  trying  to  build  a  union. 

The  Chairman.  Well,  that  kind  of  intimidation  is  unworthy  of 
any  employer. 

We  want  to  thank  you  very  much,  Mr.  Garcia.  We  appreciate 
very  much  your  presence  here  and  your  story,  and  we  are  going  to 
follow  with  great  interest  the  outcome  of  the  investigation  and 
what  happens  in  your  own  particular  case. 

Ms.  Martinez.  One  last  thing,  please. 

Mr.  Garcia.  [Interpreted  from  Spanish  by  Ms.  Martinez.]  Be- 
cause I  received  a  lot  of  threats  from  the  workers  and  the  way  the 
boss  expressed  about  myself  for  coming  here,  I  am  afraid,  and  I 
want  to  let  you  know  that  if  something  happens  to  me  or  any 
member  of  my  family,  the  management  and  the  owner  of  the  com- 
pany are  responsible  for  it. 

Thank  you. 

The  Chairman.  Well,  we  will  indicate  to  the  employer  that 
you've  come  down  here  at  our  request,  and  if  there  are  attempts  to 
intimidate  you,  we  will  take  what  steps  we  can,  and  there  are  some 
that  we  can  take — and  will. 

We  thank  you  all  very  much  for  your  presence  here  this  morn- 
ing. It  has  been  very  helpful  and  very  interesting. 

Thank  you  very  much. 

Our  next  witness  is  an  old  friend  of  this  committee  and  one  of 
the  very  important  and  thoughtful  leaders  in  the  trade  union 
movement.  Tom  Donahue  is  the  secretary-treasurer  of  the  AFL- 
CIO.  We  thank  him  very  much  for  being  with  us  this  morning.  A 
little  earlier  today,  we  were  with  Mr.  Kirkland  to  greet  the  dele- 
gates to  with  the  International  Telegraph  and  Telephone  Interna- 
tional convention,  and  we  spoke  with  Mo  Biller  of  the  Postal  Work- 
ers Union,  Vince  Sombrett,  of  the  Letter  Carriers  Union,  and 
Morty  Bahr  of  the  Communications  Workers,  all  of  whom  indicated 
their  strong  support  for  this  legislation,  too. 

We  are  delighted  to  have  you,  Mr.  Donahue. 

STATEMENT  OF  THOMAS  R.  DONAHUE,  SECRETARY-TREASURER, 
AFL-CIO;  ACCOMPANIED  BY  MARGARET  A.  SEMINARIO,  DIREC- 
TOR, OCCUPATIONAL  SAFETY  AND  HEALTH  DEPARTMENT,  AND 
JAY  POWER,  LEGISLATIVE  DEPARTMENT 

Mr.  Donahue.  Thank  you  very  much,  Senator. 

I  am,  as  you  indicated,  Tom  Donahue,  secretary-treasurer  of  the 
AFL-CIO.  I  am  accompanied  by  Margaret  Seminario,  the  director 
of  our  Occupational  Safety  and  Health  Department,  and  Jay  Power 
of  our  Legislative  Department. 
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Mr.  Chairman,  you  have  the  testimony  which  has  been  submit- 
ted to  you  in  full,  and  I  would  only  like  to  make  some  opening  com- 
ments. We  naturally  appreciate  the  opportunity  to  testify. 

Two  months  ago,  a  tragic  fire  killed  25  workers  who  were 
trapped  behind  locked  doors  at  the  Imperial  chicken  processing 
plant  in  Hamlet,  NC.  The  Nation  was  shocked  by  the  terrible  ca- 
lamity. The  truth  is,  unfortunately,  this  was  not  an  isolated  event. 
Every  year,  10,000  workers  are  killed  on  the  job  by  workplace  inju- 
ries, and  a  far  greater  number — 50,000  to  100,000  workers — die 
from  occupational  diseases  resulting  from  exposure  to  toxic  sub- 
stances in  the  workplace. 

This  means  that  in  less  than  2  years,  the  number  of  Americans 
who  fall  victim  to  the  workplace,  as  the  people  in  the  Imperial 
plant  did,  is  greater  than  the  total  number  of  Americans  who  died 
in  battle  in  Vietnam,  the  American  Revolution,  the  Spanish  Ameri- 
can War,  and  World  War  I  combined. 

The  tragedy  goes  quite  beyond  that.  In  addition  to  the  deaths,  6.6 
million  workers  are  injured,  60,000  permanently  disabled  in  the 
workplace  every  year.  The  cost  of  all  those  injuries,  illnesses  and 
deaths  is  staggering,  obviously  impossible  to  calculate  the  value  of 
a  lost  life  or  the  cost  of  a  permanent  handicap.  But  one  measurable 
part  of  the  economic  costs  is  that  compensation  costs  for  workplace 
injuries  alone  amounts  to  $83  billion  a  year,  according  to  the  Rand 
Institute  for  Civil  Justice. 

Clearly,  the  system  that  is  supposed  to  protect  the  health  and 
safety  of  working  people,  the  framework  set  up  by  the  1970  Occupa- 
tional Safety  and  Health  Act,  is  simply  not  enough.  When  that  leg- 
islation was  passed  more  than  20  years  ago,  all  of  us  hoped  it 
would  bring  about  sweeping  changes  in  the  country's  workplaces, 
and  in  fact  it  did  have  a  positive  effect.  Workplace  fatalities  and 
injuries  went  down.  Exposure  to  some  serious  hazards,  like  asbes- 
tos, benzene  and  lead  has  been  reduced.  But  progress  has  been  too 
little  and  too  slow. 

The  Imperial  Foods  tragedy  illustrates  some  of  the  system's  fail- 
ures. Before  the  fire,  the  employer  had  flagrantly  violated  basic 
safety  rules,  but  the  violations  were  not  discovered  because  North 
Carolina  OSHA  never  inspected  the  plant  even  once.  Moreover, 
workers  at  that  plant,  a  nonunion  plant,  were  not  trained  about 
safety  hazards,  and  they  were  afraid  to  speak  out  for  fear  of  losing 
their  jobs.  And  you  have  just  heard  eloquent  testimony  from  a 
victim. 

There  are  several  reasons  for  che  failure  of  the  Nation's  occupa- 
tional safety  and  health  system.  They  include  the  poor  administra- 
tion of  OSHA,  its  limited  resources  and  the  lack  of  political  com- 
mitment. 

But  there  are  also  structural  flaws  in  the  original  OSHA  legisla- 
tion. Millions  of  workers  are  excluded  from  the  act's  coverage  for 
no  sufficient  reason.  After  more  than  two  decades,  OSHA  has  set 
standards  on  just  a  handful  of  hazards.  Indeed  the  procedure  for 
setting  standards  is  a  textbook  example  of  bureaucratic  foot-drag- 
ging that  often  lasts  for  years. 

Yet  another  flaw  in  the  system  is  that  workers  have  only  limited 
rights  to  take  action  on  safety  and  health  hazards,  and  protection 
against  retaliation  is,  as  you  have  heard,  ineffective. 
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S.  1622  would  effectively  address  those  problems  by  strengthen- 
ing and  remedying  the  deficiencies  in  the  current  law,  by  extend- 
ing protection  to  millions  of  workers  in  the  public  sector  and  the 
transportation  industry,  at  Energy  Department  nuclear  facilities 
and  in  agriculture — millions  who  are  not  now  covered  by  the  law — 
and  it  would  streamline  the  process  for  setting  safety  and  health 
standards.  And  when  workplace  hazards  pose  an  imminent  danger 
to  workers,  OSHA  could  bring  about  the  abatement  of  those  haz- 
ards in  a  timely  manner. 

The  reforms  in  OSHA's  regulatory  and  enforcement  program 
contained  in  S.  1622  are  vitally  important,  but  even  in  the  best  cir- 
cumstances there  are  limits  to  what  we  can  expect  from  this 
agency.  After  all,  there  are  only  1,200  Federal  OSHA  inspectors 
and  about  as  many  State  OSHA  inspectors,  who  are  asked  to  cover 
the  5  million  workplaces  in  the  United  States.  At  those  staff  levels, 
the  government  can  inspect  high-hazard  manufacturing  workplaces 
once  every  13  years,  and  routine  programmed  safety  inspections 
are  going  to  occur  once  every  25  years. 

One  of  the  lessons  of  the  Imperial  fire  is  that  we  can't  wait  for 
OSHA  and  its  inspectors  to  handle  all  of  the  Nation's  workplace 
health  and  safety  problems.  We  need  a  new  approach  in  the  work- 
place itself,  and  S.  1622  offers  that  approach.  It  would  enhance  the 
ability  of  workers  and  employers  to  work  together  to  address  job 
safety  problems  before  injury  and  death  occur.  It  would  require  em- 
ployers to  develop  worksite  health  and  safety  programs  and  to  give 
workers  a  voice  in  health  and  safety  matters  through  joint  health 
and  safety  committees. 

This  is  not  a  new  idea.  Mandatory  health  and  safety  programs 
and  committees  have  been  proposed  by  the  Office  of  Technology 
Assessment,  by  the  General  Accounting  Office  and  others.  The 
States  of  Washington  and  Oregon  require  worksite  safety  commit- 
tees, and  other  States  have  laws  or  regulations  requiring  safety 
and  health  programs. 

A  good  number  of  companies  that  have  adopted  those  measures 
have  found  that  they  can  reduce  injuries  and  save  literally  millions 
of  dollars  in  workers'  comp  expenses. 

It  is  time  for  the  rest  of  the  country  to  learn  from  this  experi- 
ence. It  is  time  that  we  establish  sensible  health  and  safety  pro- 
grams in  workplaces  where  they  don't  already  exist.  We  cannot 
bring  back  the  hundreds  and  thousands  of  women  and  men  who 
have  died  in  workplace  tragedies  like  the  Imperial  plant  fire.  We 
can't  bring  back  the  five  or  six  people  who  have  died  on  the  job 
since  you  opened  this  hearing  this  morning.  We  can't  make  whole 
the  hundreds  of  thousands  of  other  workers  who  have  been  perma- 
nently crippled.  But  we  can  change  the  future.  We  can  offer  hope 
to  today's  workers  by  improving  the  workplace  safety  law  of  the 
United  States.  It  is  the  best  way  we  have  to  prevent  such  unneces- 
sary tragedy  in  the  future,  and  it  is  the  only  feasible  way. 

Thank  you,  Mr.  Chairman. 

[The  prepared  statement  of  Mr.  Donahue  (with  attachments)  fol- 
lows:] 
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Prepared  Statement  of  Mr.  Donahue 

Mr.  Chairman,  members  of  the  committee,  I  appreciate  the  opportunity  to  testify 
on  S.  1622,  legislation  to  reform  the  nation's  job  safety  law. 

It's  been  more  than  20  years  since  Congress  enacted  the  Occupational  Safety  and 
Health  Act  of  1970.  At  the  time  of  its  passage  we  had  great  hope  that  this  landmark 
legislation  would  bring  about  sweeping  changes  in  safety  and  health  protection  in 
the  country's  workplaces. 

Some  progress  has  been  made.  Workplace  fatalities  and  injuries  have  declined. 
(Attachments  1  and  2).  Exposure  to  serious  hazards  like  asbestos,  benzene  and  lead 
have  been  dramatically  reduced.  Expanded  efforts  and  programs  to  address  job 
safety  hazards  have  been  undertaken  by  government,  employers  and  unions. 

But  progress  has  been  slow  and  the  problems  are  vast  in  scope.  Basic  safety  haz- 
ards in  construction  and  manufacturing  still  are  substantial.  Newer  problems  like 
ergonomic  hazards,  infectious  diseases  and  indoor  air  contaminants  demand  immedi- 
ate attention.  The  toll  of  inaction  is  enormous.  Every  year  in  this  country  more 
than  10,000  workers  are  killed  on  the  job  by  workplace  injuries.  That's  nearly  30 
workers  each  day.  A  total  of  6.6  million  are  injured  and  60,000  are  permanently  dis- 
abled. Another  50,000  to  100,000  workers  die  each  year  from  occupational  diseases 
resulting  from  exposure  to  toxic  substances. 

The  cost  of  these  injuries  and  illnesses  to  workers,  employers  and  the  nation  is 
staggering.  According  to  the  Rand  Institute  for  Civil  Justice,  compensation  costs  for 
workplace  injuries  alone  is  $83  billion  a  year,  2  percent  of  the  GNP. 

In  1991  we  still  have  workplaces  like  Imperial  Foods,  where  25  workers  died  last 
month  in  a  fire  trapped  behind  locked  doors  at  the  chicken  processing  plant  in 
Hamlet,  North  Carolina.  The  employer  flagrantly  violated  basic  safety  rules,  but 
they  were  not  discovered  because  North  Carolina  OSHA  never  once  inspected  the 
plant.  Workers  at  this  non-union  plant  were  not  trained  about  safety  hazards  and 
were  afraid  to  speak  out  for  fear  of  losing  their  jobs. 

The  deplorable  conditions  at  the  Hamlet  plant  are  not  unique  to  Imperial  Food 
Products.  They  are  not  unique  to  the  poultry  industry.  And  they  are  not  unique  to 
North  Carolina.  Such  unsafe  and  unhealthful  working  conditions  exist  in  every 
state  in  this  country. 

That  we  still  have  the  same  conditions  in  1991  that  killed  146  women  at  the  Tri- 
angle Shirtwaist  Factory  80  years  ago  is  a  national  disgrace.  The  Hamlet  fire  stark- 
ly demonstrates  that  20  years  after  the  passage  of  the  Occupational  Safety  and 
Health  Act,  the  promise  of  a  safe  and  healthful  workplace  for  all  American  workers 
has  not  been  fulfilled.  The  OSHA  law  and  OSHA  program  are  failing  to  protect 
workers. 

Poor  administration  of  the  program,  limited  resources  and  lack  of  political  com- 
mitment are  responsible  for  some  of  the  problems  with  OSHA.  Others  stem  from 
fundamental  flaws  in  the  original  OSH  Act.  The  problems  are  numerous  and  seri- 
ous. 

Millions  of  workers  are  excluded  from  the  Act's  coverage.  Standards  have  been  set 
on  just  a  small  number  of  hazards  and  now  take  years  to  issue.  Workers  have  limit- 
ed rights  to  take  action  on  safety  and  health  hazards.  Protection  against  retaliation 
is  ineffective. 

Useful  and  accurate  data  on  work  injuries  and  illnesses  is  lacking.  The  perform- 
ance of  state  plans  in  many  states  falls  short  of  Federal  standards. 

OSHA  enforcement  authority  is  limited  and  its  inspection  force  small.  There  are 
only  1,200  Federal  OSHA  inspectors  and  a  similar  number  of  state  OSHA  inspectors 
to  cover  this  nation's  five  million  workplaces.  At  these  staffing  levels,  the  federal 
government  can  inspect  high  hazard  manufacturing  workplaces  only  once  every  13 
years.  "Routine"  programmed  safety  inspections  will  occur  once  every  25  years. 

As  the  Hamlet  fire  tragically  illustrates,  we  can't  wait  for  government  inspectors. 
We  need  a  new  approach  at  the  workplace  itself.  We  need  to  expand  the  OSHA  law 
to  develop  programs  and  initiatives  to  resolve  safety  and  health  problems  before 
deaths,  injuries  and  illnesses  occur.  We  need  changes  to  provide  all  workers  full 
rights  and  protection  under  OSHA. 

The  Comprehensive  Occupational  Safety  and  Health  Act  (S.  1622)  introduced  by 
Senators  Kennedy  and  Metzenbaum  provides  a  new  approach  to  worker  safety  and 
health. 

The  legislation  would  enhance  the  ability  of  workers  and  employers  to  work  to- 
gether to  address  job  safety  problems.  Worksite  safety  and  health  programs  would 
be  established  to  identify  and  correct  workplace  hazards.  Joint  committees  would 
provide  a  forum  for  worker  participation  in  the  employer's  safety  and  health  pro- 
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gram.  Worker  and  employer  training  would  be  expanded  to  permit  better  hazard 
recognition  and  control. 

The  legislation  would  also  correct  problems  and  deficiencies  in  the  current  law 
like  the  exclusion  of  workers  from  coverage  and  limitations  in  OSHA's  enforcement 
authority.  It  would  also  improve  OSHA's  standard  setting  and  enforcement  pro- 
grams 

The  OSHA  Reform  bill  is  comprehensive  in  its  scope,  but  modest  in  its  measures. 
The  problems  addressed  by  the  legislation  are  well  recognized  and  documented  in 
studies  conducted  by  the  General  Accounting  Office  (GAO),  Office  of  Technology  As- 
sessment i  OTA  i,  and  the  Administrative  Conference  of  the  United  States  (ACUS). 
Attachment  3). 

The  proposed  solutions  to  these  problems  do  not  reflect  some  "wish  list."  Rather 
the  bill  draws  heavily  from  the  recommendations  of  these  governmental  bodies  and 
other  federal  and  state  safety  and  health  laws.  It's  provisions  are  reasonable  and 
sound. 

The  AFL-CTO's  comments  on  specific  provisions  of  the  bill  are  as  follows: 

SAFETY  AND  HEALTH  PROGRAMS  AND  COMMITTEES 

The  heart  of  the  OSHA  Reform  bill  is  the  requirement  that  employers  develop  a 
worksite  safety  and  health  program  and  give  workers  a  voice  in  safety  and  health 
matters  through  joint  safety  and  health  committees.  Workers  would  have  to  be 
trained  about  workplace  hazards  and  the  government  directed  to  develop  materials 
to  assist  employers  in  meeting  their  safety  and  health  responsibilities. 

The  concept  of  developing  a  systematic  approach  to  job  safety  at  the  worksite  is 
neither  revolutionary  nor  new.  For  years,  unions,  many  employers,  safety  and 
health  professionals  and  government  agencies  have  advocated  such  an  approach. 
Studies  by  the  Office  of  Technology  Assessment  and  the  General  Accounting  Office 
have  recommended  safety  and  health  programs,  committees  and  expanded  training 
as  measures  that  can  improve  worker  safety  and  health. 

Safety  and  health  programs  can  reduce  worker  injuries  and  save  employers 
money.  According  to  the  Business  Roundtable,  through  the  implementation  of  a 
comprehensive  safety  and  health  program,  Air  Products  and  Chemicals,  Inc.  re- 
duced workplace  injuries  by  more  than  half  in  a  5-year  period,  thereby  saving  $1.7 
million.  Similarly,  a  comprehensive  safety  program  at  the  John  Deere  Company  of 
Moline.  Illinois  reduced  injuries  and  saved  the  company  S32.2  million  in  workers' 
compensation  costs  in  1990. 

A  number  of  states  have  recognized  the  importance  of  safety  and  health  programs 
in  reducing  injuries  and  required  such  measures  as  part  of  their  state  OSHA  pro- 
grams. The  state  of  Washington  first  adopted  regulations  requiring  all  employers  to 
have  an  accident  prevention  program  in  1973.  In  1990,  the  states  of  Minnesota  and 
California  adopted  legislation  requiring  employers  to  develop  and  implement  safety 
and  health  programs.  The  California  legislation  applies  to  all  employers  though  the 
state  can  modify  the  requirements  based  upon  size  and  hazard.  The  Minnesota  legis- 
lation applies  to  industries  designated  as  high  hazard  by  the  state. 

Federal  OSHA  has  undertaken  some  initiatives  on  safety  and  health  programs.  In 
1982,  OSHA  initiated  a  voluntary  program  to  certify  companies  with  good  safety 
programs.  In  1983,  OSHA  promulgated  its  Hazard  Communication  Standard  and  re- 
quired that  employers  develop  and  implement  a  program  to  address  the  hazards 
posed  by  workplace  chemicals.  Voluntary  guidelines  on  more  comprehensive  work- 
place programs  were  issued  in  1989.  But  there  still  is  no  Federal  requirement  for 
employers  to  develop  and  implement  a  comprehensive  program  to  address  other 
health  and  safety  hazards  at  the  worksite.  Last  year  the  General  Accounting  Office 
recommended  that  OSHA  issue  binding  regulations  on  worksite  safety  programs, 
but  to  date  OSHA  has  not  done  so. 

Legislation  is  clearly  needed  to  put  this  requirement  in  place. 

One  of  the  key  elements  of  an  effective  safety  and  health  program  is  the  active 
participation  of  workers.  Their  first-hand  knowledge  of  workplace  operations  en- 
ables workers  to  identify  hazards  and  to  offer  recommendations  for  improvements. 
Involving  workers  in  safety  and  health  matters  will  enhance  both  the  employees' 
and  employers'  commitment  to  address  workplace  hazards.  Each  of  the  states  with 
safety  and  health  program  requirements  and  Federal  OSHA's  voluntary  initiatives 
make  explicit  provisions  for  the  involvement  of  employees. 

Under  the  OSHA  Reform  bill,  worker  participation  would  be  provided  through 
joint  worksite  safety  and  health  committees.  Employee  members  would  be  selected 
by  employees.  The  committee  would  have  the  right  to  meet,  to  investigate  incidents 
and  complaints,  to  inspect  the  workplace,  to  gain  access  to  information  and  to  make 
advisory  recommendations  to  the  employer. 
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Such  joint  safety  and  health  committees  are  not  new.  They  have  provided  a  mech- 
anism for  worker  participation  in  safety  and  health  for  decades.  Reports  of  the  first 
safety  and  health  committees  go  back  to  1914  when  the  United  Mine  Workers  nego- 
tiated for  a  joint  committee  to  address  safety  and  health  hazards  at  each  of  its  rep- 
resented mines  in  the  state  of  Washington.  According  to  the  Bureau  of  National  Af- 
fairs in  1986,  safety  and  health  committees  were  provided  for  in  49  percent  of  collec- 
tive bargaining  agreements.  Some  of  these  are  national  level  committees  such  as 
joint  committees  established  in  the  construction  industry.  Others  are  company-wide 
committees  which  review  research,  training  and  education  activities.  Most  are  local 
committees  which  address  safety  and  health  matters  at  individual  worksites. 

In  many  other  industrialized  countries,  safety  and  health  committees  have  been 
established  by  law  as  well  as  through  collective  bargaining  agreements.  In  Europe, 
numerous  countries  including  Germany,  Italy,  Finland,  Sweden,  and  Norway  re- 
quire such  committees.  In  Canada,  most  of  the  provincial  safety  and  health  laws 
provide  for  safety  and  health  committees  as  do  the  national  safety  statutes  in  the 
developing  countries  of  Mexico  and  India. 

In  this  country  two  states — Washington  and  Oregon — require  worksite  safety  com- 
mittees under  their  state  OSHA  programs.  In  Washington  State,  safety  committees 
were  first  mandated  under  the  old  state  safety  law  in  1960.  In  1978,  similar  require- 
ments were  incorporated  under  the  state's  approved  OSHA  program.  More  recently 
in  1990,  the  state  of  Oregon  adopted  regulations  on  safety  and  health  committees 
which  are  similar  to  the  provisions  in  S.  1622. 

Our  experience  in  the  labor  movement  is  that  provided  proper  support  and  man- 
agement commitment,  joint  safety  and  health  committees  can  be  an  effective  means 
to  address  workplace  hazards  and  to  reduce  injuries  and  illnesses.  For  example, 
after  the  implementation  of  safety  and  health  programs  through  a  joint  committee 
with  the  Steel  workers  at  the  LTV  Cleveland  Works  in  1987,  the  company  reported  a 
23  percent  reduction  in  injury  rates. 

At  US  West  in  Denver,  the  Communications  Workers  and  the  company  have 
worked  jointly  on  job  station  redesign  to  reduce  repetitive  strain  injuries.  At  Boeing, 
in  Washington  State,  the  company  and  the  union  have  established  a  comprehensive 
joint  program  which  includes  research  and  training  in  response  to  health  problems 
related  to  materials  used  in  aircraft  production.  In  the  auto  industry,  the  United 
Auto  Workers  have  worked  jointly  with  the  Big  Three  on  ergonomic  problems,  lock- 
out of  dangerous  equipment  and  on  implementing  OSHA's  Hazard  Communication 
Standard.  In  some  smaller  plants  in  the  textile,  clothing  and  food  processing  indus- 
tries, joint  committees  have  effectively  addressed  problems  on  fire  safety,  toxic 
chemicals  and  job  design. 

A  1988  report  on  The  Role  of  Labor-Management  Committees  in  Safeguarding 
Worker  Safety  and  Health  published  by  the  Department  of  Labor  outlined  similar 
experiences  of  committees  in  both  union  and  non-union  settings.  According  to  this 
report,  management  commitment  and  support  are  key  to  the  effectiveness  of  work- 
site committees. 

A  recent  survey  on  safety  and  health  committees  conducted  by  Occupational 
Safety  and  Health  Canada,  a  Canadian  publication,  found  strong  support  for  joint 
committees  in  that  country.  Seventy-eight  percent  of  respondents  reported  that  com- 
mittees play  an  important  role  in  protecting  workers'  safety  and  health.  According 
to  the  report,  committees  in  Canada  carry  out  a  wide  range  of  functions.  Committee 
recommendations  are  taken  seriously  and  acted  on  by  management  in  over  three- 
quarters  of  the  workplaces  responding  to  the  survey. 

Another  key  to  effective  safety  and  health  programs  and  effective  committees  is 
training  and  education.  Workers  and  supervisors  must  know  how  to  recognize  haz- 
ards and  how  to  correct  the  problem.  Unfortunately,  in  many  cases  workers  receive 
little,  if  any,  training  even  about  basic  hazards.  Individual  OSHA  standards  require 
that  workers  be  trained  about  specific  hazards,  but  there  is  no  requirement  for  em- 
ployers to  provide  comprehensive  safety  and  health  training.  Employers  themselves 
often  don't  have  adequate  knowledge  to  carry  out  their  responsibilities  to  protect 
workers. 

The  OSHA  Reform  bill  would  significantly  expand  safety  and  health  training  and 
education.  As  part  of  the  safety  and  health  program,  workers  would  have  to  be 
trained  about  job  hazards  before  assignment  and  when  conditions  or  regulations 
change.  Special  training  would  be  provided  to  safety  and  health  committee  members 
to  help  them  perform  their  duties.  The  bill  also  directs  OSHA  to  develop  materials 
and  information  to  assist  employers  in  meeting  their  training  responsibilities,  assist- 
ance that  is  particularly  important  for  small  employers. 

For  the  OSHA  Reform  bill  to  be  successful  in  promoting  new  worksite  safety  and 
health  initiatives,  the  AFL-CIO  believes  that  OSHA's  training  and  education  and 
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technical  assistance  programs  for  workers  and  employers  must  be  expanded. 
OSHA's  current  training  and  assistance  programs  are  insufficient  to  meet  the  task. 
Only  $2  million  is  spent  each  year  on  worker  education,  down  from  about  $19  mil- 
lion in  1980.  Approximately  $25  million  is  budgeted  each  year  for  compliance  assist- 
ance for  employers,  a  service  largely  funded  by  Federal  OSHA  but  provided  by  the 
states. 

The  AFL-CIO  proposes  that  a  fund  be  established  to  support  OSHA  safety  and 
health  training,  technical  assistance  and  NIOSH  research  activities.  This  fund  could 
be  financed  through  OSHA  penalties  or  a  small  assessment  on  employers. 

Similar  approaches  to  funding  safety  training  and  other  activities  have  been  uti- 
lized by  several  states.  For  example,  in  the  state  of  New  York,  a  small  assessment 
on  workers'  compensation  premiums  is  used  to  fund  $8  million  in  training  activities 
and  to  support  the  state's  occupational  safety  and  health  clinic  network.  Funds  for 
safety  and  health  training  and  research  activities  have  also  been  developed  in  On- 
tario, Canada  and  Sweden. 

Without  greater  support  and  assistance  for  the  development  of  worksite  safety 
programs,  training  and  education  activities  and  additional  research,  the  full  poten- 
tial of  the  OSHA  reform  legislation  will  not  be  realized. 

COVERAGE 

One  of  the  major  deficiencies  in  the  current  OSH  Act  is  the  exclusion  of  millions 
of  public  and  private  sector  employees  from  the  law's  protection. 

State  and  local  public  employees  are  exempted  unless  the  state  adopts  a  state 
OSHA  law.  In  27  states,  7.5  million  public  employees  have  no  legal  protections 
under  the  Occupational  Safety  and  Health  Act.  Many  of  these  employees  are  ex- 
posed to  serious  hazards  like  asbestos,  infectious  diseases  and  ergonomic  hazards. 
Complete  injury  data  on  public  sector  employees  is  not  available,  but  in  at  least  one 
state,  California,  the  injury  rate  for  state  and  local  public  employees  is  higher  than 
that  in  the  private  sector.  The  OSHA  Reform  bill  would  close  this  loophole  by  ex- 
tending OSHA  coverage  to  state  and  local  government  employers  and  employees. 

More  than  three  million  Federal  employees  are  also  excluded  from  the  Act's  full 
coverage.  The  1970  law  only  required  federal  agencies  to  set  up  programs  to  address 
safety  and  health  problems.  A  1980  Executive  Order  and  implementing  regulations 
extended  OSHA  standards  and  limited  workers'  rights  to  the  federal  sector.  OSHA 
can  now  inspect  Federal  workplaces  but  has  no  authority  to  penalize  agencies  or 
require  the  correction  of  hazards  in  Federal  workplaces.  As  a  result  documented 
hazardous  conditions  and  standards  violations  may  go  uncorrected  for  years. 

In  1990,  a  joint  labor-management  task  force  of  the  Federal  Advisory  Council  on 
Occupational  Safety  and  Health  (FACOSH)  recommended  changes  in  the  OSHA  pro- 
gram and  the  Executive  Order  to  correct  problems  and  inequities  in  the  Federal 
agency  programs.  To  date,  no  significant  actions  have  been  taken  in  response  to 
those  recommendations.  The  reform  bill  would  address  many  of  the  problems  in  the 
Federal  sector  program  by  extending  full  OSHA  coverage  to  Federal  sector  workers. 

Millions  of  private  sector  workers  also  fall  outside  of  OSHA's  scope.  Under  section 
4(b)(1),  the  OSH  Act  does  not  apply  where  another  Federal  agency  sets  and  enforces 
standards  pertaining  to  hazardous  working  conditions.  This  section  of  the  Act  has 
been  broadly  interpreted  to  totally  preempt  OSHA  coverage  where  another  agency 
may  have  some  jurisdiction  even  if  that  agency  does  not  address  hazards  covered  by 
OSHA  standards.  This  section  of  the  Act  has  exempted  millions  of  workers  in  the 
transportation  industry,  Department  of  Energy  nuclear  workers  and  farmworkers 
from  full  protection  under  OSHA. 

For  example,  because  of  this  preemption  rail  workers  are  without  benefit  of 
OSHA  standards  on  hazard  communication  on  toxic  chemicals  and  hazardous  waste 
worker  protection,  even  though  toxic  chemical  spills  are  a  major  problem  in  this 
industry.  The  Federal  Railway  Administration  which  has  jurisdiction  over  worker 
safety  in  rail  operations  has  issued  no  comparable  regulations. 

The  OSHA  Reform  bill  would  assure  that  all  workers  receive  the  benefit  of 
OSHA's  standards  and  enforcement.  OSHA  would  only  cede  jurisdiction  to  another 
agency  where  OSHA  determines  that  the  agency's  standards  and  enforcement  on 
particular  hazards  provide  protection  equal  to  OSHA's.  At  the  Department  of  Ener- 
gy's nuclear  facilities,  the  bill  would  transfer  total  worker  safety  and  health  juris- 
diction directly  to  OSHA  because  of  DOE's  demonstrated  inability  to  provide  ade- 
quate protection  to  workers. 
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STANDARDS 

One  of  the  cornerstones  of  the  OSH  Act  is  the  provision  for  the  establishment  of 
safety  and  health  standards.  OSH  A  has  developed  important  standards  on  hazards 
like  lead,  coke  oven  emissions  and  asbestos.  But  the  standard  setting  process  has 
been  frustrating  and  painfully  slow. 

In  its  20-year  history,  OSHA  has  promulgated  just  21  major  health  standards  and 
37  safety  standards.  (Attachments  4  and  5).  Permissible  exposure  limits  for  toxic  air 
contaminants  have  been  revised  only  once.  It  often  takes  years  for  OSHA  to  even 
acknowledge  petitions  or  recommendations  for  standards.  Once  the  agency  decides 
to  act,  the  standard  setting  process  usually  takes  5  years. 

Poor  management,  lack  of  commitment  and  inadequate  resources  have  contribut- 
ed to  the  standard  setting  problems.  But  in  the  last  decade  one  of  the  biggest  im- 
pediments has  been  interference  by  the  Office  of  Management  and  Budget.  Operat- 
ing under  the  authority  of  various  executive  orders  and  the  Paperwork  Reduction 
Act,  OMB  has  blocked,  delayed  or  weakened  numerous  OSHA  standards.  Important 
standards  like  hazard  communication,  chemical  process  safety  and  lock-out  of  haz- 
ardous equipment  all  have  suffered  at  OMB's  hand. 

For  example,  OSHA  action  on  a  chemical  process  safety  standard  was  initiated  in 
1985  following  the  toxic  gas  leak  in  Bhopal,  India  and  subsequent  leaks  at  a  Union 
Carbide  facility  in  this  country.  Both  industry  and  labor  supported  the  development 
of  an  OSHA  standard,  but  all  work  stopped  in  1986  when  OMB  refused  OSHA's  re- 
quest to  place  the  standard  on  the  regulatory  agenda.  Work  on  a  proposed  standard 
commenced  again  in  1989  after  a  tragic  explosion  at  a  Phillips  Chemical  plant  in 
Texas  that  killed  23  workers.  But  OMB  blocked  the  proposal  until  another  tragic 
explosion  at  ARCO  chemical  killed  17  workers  in  July  1990.  The  1990  Clean  Air  Act 
mandated  OSHA  to  issue  the  Chemical  Process  Safety  Standard  by  November  15, 
1991.  OSHA  has  given  public  notice  that  the  deadline  will  not  be  met. 

More  than  100  workers  have  died  in  chemical  explosions  since  December  1984. 
But  today  there  is  still  no  standard  to  protect  workers  in  high  hazard  chemical  oper- 
ations. 

The  OSHA  Reform  bill  contains  a  number  of  provisions  to  address  the  problems 
in  standard  setting. 

First,  the  bill  establishes  time  frames  for  responding  to  petitions  and  recommen- 
dations and  makes  OSHA's  determinations  not  to  act  reviewable  in  court.  Second,  a 
procedure  for  updating  permissible  exposure  limits  on  a  regular  basis  is  established. 
The  agency  is  directed  to  issue  generic  standards  on  medical  surveillance  and  envi- 
ronmental monitoring  and  a  standard  on  ergonomic  hazards,  key  regulations  which 
have  been  delayed  or  blocked  by  OMB.  Deadlines  for  the  promulgation  of  other 
safety  and  health  standards  are  established  consistent  with  the  agency's  last  pub- 
lished regulatory  calendar.  The  bill  also  requires  that  all  communications  on  stand- 
ard setting,  including  those  with  OMB,  be  put  in  the  public  record.  Extraordinary 
delays  in  standard  setting  due  to  OMB  review  would  no  longer  be  recognized  as  jus- 
tification for  OSHA's  inaction. 

ENFORCEMENT 

A  strong  and  active  enforcement  program  is  central  to  the  effective  implementa- 
tion of  the  OSH  Act.  We  would  all  hope  that  employers  would  voluntarily  comply 
with  safety  and  health  standards.  But  experience  has  clearly  demonstrated  that  en- 
forcement actions  are  necessary  to  correct  the  practices  of  individual  employers  and 
to  provide  an  incentive  for  other  employers  to  address  hazards  before  OSHA  inspec- 
tions or  citations  occur. 

OSHA's  track  record  on  enforcement  has  varied  depending  upon  the  Administra- 
tion's views  on  the  role  of  government  in  regulating  business  behavior.  For  much  of 
the  agency's  history,  minimal  fines  of  several  hundreds  of  dollars  or  less  were 
common  even  in  fatality  cases  resulting  from  serious  violations. 

In  recent  years,  OSHA  has  toughened  its  enforcement  policy  issuing  large  penal- 
ties against  employers  who  egregiously  violate  the  law.  Last  year  the  Congress  sup- 
ported a  stronger  OSHA  enforcement  program  by  raising  the  maximum  OSHA  pen- 
alties sevenfold  to  $7,000  for  serious  violations  and  $70,000  for  willful  violations. 

Despite  the  recent  changes  in  OSHA  enforcement  policies,  there  are  still  major 
problems  in  OSHA  enforcement  that  need  to  be  remedied  through  changes  in  the 
law. 

OSHA  has  authority  to  issue  citations  and  assess  penalties,  but  the  agency's 
power  to  bring  about  the  abatement  of  hazards  in  a  timely  manner  are  limited.  In 
enforcement  cases  where  an  employer  contests  the  citation,  the  abatement  period  is 
stayed  until  there  is  a  final  order  issued  by  the  Occupational  Safety  and  Health 
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Review  Commission.  Employer  delays  or  government  inaction  can  delay  final  resolu- 
tion of  cases  for  years  during  which  time  no  abatement  of  hazards  is  required.  More- 
over, during  the  time  such  contests  are  pending  and  ensuing  abatement  periods,  it  is 
OSHA's  policy  not  to  inspect  the  company  for  similar  violations.  In  effect,  further 
enforcement  action  is  stayed  during  resolution  of  contests.  The  result  of  this  legal 
grace  period  is  that  workers  may  continue  to  be  exposed  to  serious  hazards  for  years 
during  which  time  OSHA  has  no  authority  to  compel  abatement. 

Even  in  imminent  danger  situations  which  pose  a  direct  and  immediate  threat  to 
the  safety  and  health  of  workers,  OSHA  does  not  have  the  authority  to  take  imme- 
diate action  to  get  hazards  corrected  or  to  remove  workers  from  harm's  way.  OSHA 
can  only  act  after  seeking  a  court  order.  By  contrast,  under  the  federal  Mine  Safety 
and  Health  Act  and  various  environmental  laws,  the  government  can  issue  an  order 
to  cease  and  desist  practices  which  pose  an  imminent  danger.  Similarly  in  the  states 
of  California,  Michigan,  Maryland  and  Vermont,  state  OSHA  inspectors  have  au- 
thority to  issue  imminent  danger  orders  to  cease  or  correct  such  hazardous  activity 
on  the  spot.  Such  orders  are  most  often  used  to  address  clear  hazards  like  unshored 
trenches,  improper  confined  space  entry  practices,  or  work  with  asbestos  without 
adequate  protections. 

The  OSHA  Reform  bill  would  extend  to  OSHA  the  kind  of  authority  afforded 
other  Federal  and  state  agencies  to  abate  serious  hazards  in  a  timely  fashion. 

OSHA  inspectors  could  tag  out  hazardous  conditions  which  posed  an  imminent 
danger.  Employers  who  failed  to  comply  with  such  orders  would  be  subject  to  large 
penalties. 

Provisions  would  also  be  made  for  the  abatement  of  selected  hazardous  conditions 
during  employer  contests.  OSHA  could  designate  those  hazards  for  which  a  delay  in 
abatement  would  put  workers  at  serious  risk  of  injury.  Employers  who  chose  not  to 
comply  would  do  so  at  their  peril,  facing  the  possibility  of  substantial  failure  to 
abate  penalties  if  the  citation  is  upheld. 

The  OSHA  Reform  bill  would  also  enhance  OSHA's  ability  to  criminally  prosecute 
violations  of  the  OSH  Act.  Currently  criminal  action  is  limited  to  those  instances  in 
which  a  willful  violation  of  a  standard  results  in  a  fatality,  to  falsification  of  records 
or  reports  or  to  giving  advance  notice  of  an  OSHA  inspection.  The  maximum  jail 
term  upon  conviction  for  a  criminal  offense  is  one  year. 

The  limitations  in  OSHA's  authority  have  prohibited  the  agency  from  criminally 
prosecuting  cases  where  workers  were  endangered  because  of  an  employer's  willful 
acts.  For  example,  OSHA  could  not  criminally  prosecute  the  Pymm  Thermometer 
Company  where  workers  suffered  mercury  poisoning  because  of  the  employer's  will- 
ful repeated  violations  of  OSHA  standards.  Instead  prosecution  was  undertaken  by 
local  authorities. 

The  OSHA  Reform  bill  would  expand  OSHA's  enforcement  authority  by  permit- 
ting criminal  prosecution  in  cases  where  an  employer's  willful  violations  result  in 
serious  bodily  injury.  It  would  also  increase  criminal  sanctions  by  extending  the 
maximum  sentence  to  10  years  in  jail. 

WORKER  RIGHTS 

In  1970,  the  Congress  recognized  that  workers  could  play  a  key  role  in  safety  and 
health  enforcement,  particularly  in  providing  information  about  workplace  hazards 
to  the  government.  Workers  were  given  the  right  to  file  a  complaint,  to  receive  an 
inspection  in  response  to  a  valid  complaint,  and  to  participate  in  the  inspection. 

A  recent  study  of  the  role  of  unions  in  OSHA  enforcement  by  David  Weil  of 
Boston  University  has  confirmed  the  importance  of  worker  involvement  in  OSHA 
enforcement.  Professor  Weil  found  that  in  unionized  workplaces,  there  was  a  much 
greater  likelihood  of  OSHA  inspections  and  worker  participation  in  OSHA  inspec- 
tions. In  these  union  workplaces  where  there  was  greater  participation,  OSHA  cited 
employers  for  greater  numbers  of  serious  violations.  The  level  of  OSHA  penalties 
was  also  much  greater  than  in  non-union  workplaces  where  there  was  virtually  no 
worker  participation  in  the  inspection  process. 

Unfortunately,  the  rights  granted  workers  in  the  enforcement  process  are  quite 
limited  when  the  inspection  concludes.  Workers  and  their  representatives  cannot 
challenge  OSHA  citations  or  penalties,  only  the  length  of  the  abatement  period. 

Where  an  employer  contests  OSHA  citations,  penalties  or  the  abatement  date, 
employees  have  a  legal  right  to  elect  party  status  and  participate  in  Review  Com- 
mission hearings  on  the  case.  But  employees  do  not  have  a  legal  right  to  be  full 
parties  if  the  case  is  settled  or  to  seek  review  of  settlement  agreements  that  may 
not  adequately  address  violations: 

OSHA  claims  its  policy  is  to  provide  an  opportunity  to  workers  and  their  repre- 
sentatives to  participate  in  informal  conferences  on  enforcement  cases  and  to  be 
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heard  on  settlement  agreements.  But  the  record  shows  that  workers  and  their  rep- 
resentatives are  routinely  excluded  from  settlement  discuss  ions  and  provided  no 
real  opportunity  for  comment.  For  example,  OSHA  recently  announced  a  settlement 
agreement  with  Phillips  in  the  case  stemming  from  a  1989  explosion  that  killed  23 
workers  at  the  company's  Pasadena,  Texas  plant.  The  settlement  agreement 
changed  all  willful  violations  to  serious,  reduced  penalties  and  gave  the  company 
two  additional  years  to  fully  abate  the  hazard.  The  Oil,  Chemical  and  Atomic  Work- 
ers Union  represents  workers  in  the  plant,  but  was  given  no  opportunity  for  com- 
ment or  input  on  the  agreement. 

The  OSHA  Reform  bill  would  correct  these  kinds  of  problems  by  expanding  the 
rights  of  employees  in  enforcement  cases  in  several  ways.  First,  employees  and  their 
representatives  would  be  given  the  same  rights  as  employers  to  contest  and  seek 
review  of  OSHA  citations,  penalties  and  abatement  dates.  Employees  would  also 
have  the  right  to  participate  in  all  Review  Commission  proceedings,  not  just  formal 
hearings.  And  finally,  employees  and  their  representatives  would  be  able  to  seek 
Review  Commission  review  of  settlement  agreements  to  determine  if  the  agreement 
effectuates  the  purposes  of  the  Act. 

Another  major  road  block  to  effective  employee  participation  in  enforcement  pro- 
ceedings and  other  safety  and  health  activities  is  fear  of  retaliation  by  the  employer. 

In  theory,  the  current  OSHA  law  protects  workers  against  retaliation  for  exercis- 
ing their  safety  and  health  rights.  In  practice,  it  just  doesn't  work.  Under  the  OSH 
Act,  workers  who  believe  they  have  been  discriminated  against  must  depend  upon 
the  government  to  investigate  and  prosecute  the  case  in  federal  district  court.  Gov- 
ernment action  takes  months.  According  to  a  1989  study  by  the  General  Accounting 
Office,  less  than  20  percent  of  cases  are  resolved  or  prosecuted  on  behalf  of  the 
workers.  Most  cases  are  simply  dismissed  or  withdrawn.  While  cases  are  investigat- 
ed and  resolved,  workers  may  be  out  of  a  job  and  losing  pay. 

The  OSHA  Reform  bill  would  strengthen  the  legal  protections  for  workers  who 
speak  out  about  job  hazards.  Reports  to  employers,  the  safety  committee  or  the  gov- 
ernment about  injuries,  illnesses  or  unsafe  conditions  would  be  protected  activities. 
The  right  of  workers  to  refuse  to  perform  tasks  which  threaten  their  life  or  safety 
or  that  of  other  workers  would  be  codified  in  the  statute.  The  review  process  for 
resolving  discrimination  complaints  would  be  simplified  and  the  Department  of 
Labor  authorized  to  issue  enforceable  preliminary  findings  and  to  reinstate  workers 
while  final  action  is  pending. 

This  review  process  and  the  remedies  are  modeled  on  the  anti-retaliation  provi- 
sions of  the  Surface  Transportation  Act,  which  have  been  effectively  implemented 
by  OSHA  and  the  Department  of  Labor  under  an  agreement  with  the  Department 
of  Transportation  since  1988. 

REPORTING,  RESEARCH  AND  SURVEILLANCE 

One  of  the  objectives  of  the  original  Occupational  Safety  and  Health  Act  was  to 
develop  better  data  and  information  on  occupational  injuries  and  illnesses  in  this 
country.  In  the  early  1970's,  data  collection  systems  were  developed  by  the  Depart- 
ment of  Labor  to  better  ascertain  the  extent  of  workplace  injuries  and  illnesses.  The 
National  Institute  for  Occupational  Safety  and  Health  (NIOSH)  was  established  to 
conduct  research  and  investigations  particularly  on  matters  affecting  workers' 
health. 

Twenty  years  later  the  results  of  these  efforts  are  disappointing.  Data  collected  by 
the  Department  of  Labor's  Bureau  of  Labor  Statistics  (BLS)  on  occupational  injuries, 
illnesses  and  fatalities  is  of  questionable  accuracy  and  limited  utility.  Occupational 
fatalities  and  illnesses  are  grossly  under-reported  by  the  BLS  system.  Workplace 
specific  injury  information  is  not  available  for  OSHA  standard  setting  and  enforce- 
ment purposes. 

NIOSH's  research  and  investigation  programs  are  also  limited.  Unlike  other  na- 
tional health  institutes  dedicated  to  a  particular  purpose,  NIOSH  is  buried  deep  in 
the  Department  of  Health  and  Human  Service's  administrative  structure  within  the 
Centers  for  Disease  Control.  This  institutional  constraint  coupled  with  limited  fund- 
ing have  prevented  NIOSH  from  developing  a  top  notch  research  program  on  major 
safety  and  health  problems.  Today  just  $86.5  million  are  appropriated  for  NIOSH 
workplace  safety  research  mandated  by  the  OSHA  and  MSHA  laws,  less  than  $1.00 
per  worker. 

The  OSHA  Reform  bill  attempts  to  improve  injury  and  illness  information  and 
safety  and  health  research  in  a  number  of  ways. 

First,  OSHA  is  directed  to  gather  better  and  more  detailed  and  complete  informa- 
tion on  the  occurrence  of  workplace  injuries  and  illnesses  and  to  make  such  infor- 
mation publicly  available.  This  provision  would  not  require  additional  recordkeep- 
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ing  by  employers,  but  simply  require  that  more  of  the  information  already  kept  by 
employers  be  reported  to  the  government.  It  is  in  keeping  with  recent  recommenda- 
tions by  a  National  Academy  of  Science's  expert  panel,  and  a  tripartite  labor-man- 
agement-government working  group  on  health  and  safety  statistics  and  data  con- 
vened by  the  Keystone  Center  in  1986. 

Second,  NIOSH  is  established  as  an  independent  agency  within  the  Public  Health 
Service  and  its  statutory  miss  ion  expanded  to  explicitly  include  safety  research, 
safety  investigations  and  education,  outreach  and  notification  programs  for  workers 
at  increased  risk  of  occupational  injuries  and  illnesses. 

Finally,  NIOSH  is  directed  to  develop  surveillance  programs  in  conjunction  with 
appropriate  Federal  and  state  agencies  to  better  identify  cases  of  occupational  inju- 
ries and  illnesses  and  to  assist  in  prevention  activities. 

STATE  PLANS 

In  1970,  the  Occupational  Safety  and  Health  Act  federalized  workplace  safety  and 
health  regulations  and  enforcement  but  permitted  states  to  participate  by  establish- 
ing approved  state  OSHA  programs  as  effective  as  the  Federal  program.  Up  to  50 
percent  Federal  funding  may  be  provided  to  the  states  by  federal  OSHA,  which  has 
the  responsibility  to  monitor  and  assure  the  effectiveness  of  state  programs.  Today, 
21  states  and  two  territories  operate  approved  state  OSHA  programs  which  cover 
private  and  public  sector  workers.  Two  additional  states — New  York  and  Connecti- 
cut— operate  state  programs  limited  to  the  public  sector. 

The  track  record  of  state  plans  has  been  uneven.  Some  have  moved  forward  with 
standards  beyond  those  of  Federal  OSHA  and  launched  new  safety  and  health  ini- 
tiatives. For  example,  right  to  know  toxic  chemical  laws  and  regulations  were  first 
adopted  at  the  state  level  as  have  requirements  for  safety  programs  and  committees. 

Most  states,  however,  have  generally  codified  Federal  OSHA  standards  as  state 
requirements.  This  process  should  be  completed  within  6  months  of  the  promulga- 
tion of  OSHA  standards,  but  often  takes  years  before  final  action  by  the  states. 

Great  differences  also  exist  between  the  Federal  and  state  OSHA  enforcement. 
Except  for  the  early  years  of  the  Reagan  Administration,  Federal  OSHA  enforce- 
ment has  been  tougher  than  state  enforcement.  More  violations  are  cited  as  serious 
and  willful  and  penalties  are  much  higher.  This  differential  has  been  heightened  in 
recent  years  with  the  adoption  of  OSHA's  egregious  policy  and  instance  by  instance 
sanctions.  Mega  fines  of  millions  of  dollars  are  now  standard  in  OSHA  egregious 
cases.  For  most  of  the  state  plans  a  large  penalty  for  similar  violations  is  usually 
much  less  than  $100,000. 

As  a  result  of  the  1990  Budget  Act  which  raised  maximum  federal  OSHA  penal- 
ties, state  OSHA  plans  must  also  change  their  statutes  to  track  the  Federal  pro- 
gram. To  date,  7  out  of  the  21  states  with  private  sector  OSHA  plans  have  failed  to 
do  so. 

Federal  OSHA  has  the  responsibility  to  assure  that  state  OSHA  programs  are  ef- 
fective and  provide  adequate  protection  to  workers.  State  programs  are  supposed  to 
be  monitored  and  withdrawal  action  initiated  if  states  are  substantially  deficient  in 
their  programs.  In  the  last  decade,  however,  the  Administration  has  strongly  sup- 
ported state  programs  and  been  loathe  to  take  action  no  matter  how  serious  the 
problems.  For  example,  after  the  recent  tragedy  in  Hamlet,  North  Carolina,  it  was 
revealed  that  the  state  had  fewer  than  half  the  inspectors  necessary  to  run  the  pro- 
gram and  that  inspection  levels  had  fallen  by  one-third  in  recent  years.  Yet  this 
past  July,  federal  OSHA  issued  an  evaluation  of  the  North  Carolina  state  plan  that 
made  no  recommendation  for  additional  inspectors  and  found  the  plan  to  be  effec- 
tive in  providing  protection  to  the  workers  of  North  Carolina. 

The  OSHA  Reform  bill  does  not  change  the  federal-state  relationship  in  work- 
place safety  and  health  regulation.  It  does  contain  some  modest  measures  which  the 
AFL-CIO  believes  will  improve  the  operation  of  state  plans. 

Under  the  bill,  Federal  standards  would  automatically  go  into  effect  if  a  state 
failed  to  adopt  a  comparable  state  standard  within  6  months.  The  existing  procedure 
for  investigating  complaints  against  a  state  plan  would  be  formalized  and  Federal 
OSHA  authorized  to  cite  for  serious  violations  where  a  state  failed  to  do  so.  The 
procedures  for  withdrawal  of  a  state  plan  would  be  modified  to  give  a  state  a  6- 
month  period  to  correct  deficiencies  before  withdrawal  proceedings  commenced. 

The  fire  in  Hamlet,  North  Carolina  has  raised  many  questions  about  the  effective- 
ness of  the  current  federal-state  system  of  safety  and  health  enforcement,  particu- 
larly whether  American  workers  would  be  better  protected  under  one  uniform  fed- 
eral system.  This  is  a  matter  that  the  AFL-CIO  believes  needs  serious  attention  and 
consideration  as  the  hearings  on  OSHA  Reform  legislation  proceed. 
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victim's  rights 

In  our  efforts  to  deal  with  workplace  safety  and  health  issues,  sometimes  we  lose 
sight  of  those  most  affected — workers  killed,  injured  or  diseased  on  the  job.  OSHA's 
investigations  and  inspections  address  hazardous  conditions.  Victims  of  occupational 
disease  or  injury  are  often  shut  out  of  the  process.  Even  in  cases  of  workplace  fatali- 
ties, family  members  have  difficulty  in  obtaining  information  from  OSHA  on  cir- 
cumstances that  led  to  a  worker's  death. 

The  OSHA  Reform  bill  would  add  some  compassion  to  the  OSHA  enforcement 
process.  In  cases  of  workplace  fatalities  or  catastrophic  injuries  investigated  by 
OSHA,  victims  or  family  members  would  be  guaranteed  some  basic  rights.  Upon  re- 
quest, victims  could  receive  copies  of  OSHA  citations  and  investigation  reports. 
They  would  have  an  opportunity  to  meet  with  OSHA  representatives  before  cita- 
tions are  issued  or  settlements  concluded.  Victims  would  be  assured  the  same  rights 
as  other  employees  to  participate  in  Review  Commission  proceedings. 

These  provisions  in  the  OSHA  Reform  bill  would  codify  into  law  basic  human  de- 
cency for  those  who  have  suffered  serious  workplace  injuries. 

CONCLUSION 

Twenty  years  ago  the  Congress  enacted  the  Occupational  Safety  and  Health  Act 
and  promised  every  American  worker  the  right  to  a  safe  job.  It  was  bold  legislation 
among  the  first  generation  of  Federal  initiatives  to  protect  this  nation's  safety, 
health  and  environment. 

Most  other  safety  and  environmental  laws  have  received  regular  Congressional 
scrutiny  and  have  been  updated  and  in  strengthened.  By  contrast,  workers'  safety 
and  health  has  been  sorely  neglected.  It  takes  tragedies  like  the  25  workers  killed  at 
a  North  Carolina  chicken  processing  plant  to  get  the  necessary  attention. 

The  AFL-CIO  believes  it's  time  for  the  Congress  to  fulfill  its  promise  to  the  work- 
ing people  of  this  country  that  they  don't  have  to  give  up  their  lives  or  limbs  to 
earn  a  day's  pay.  It's  time  for  the  Congress  and  the  nation  to  care  about  the  work- 
place environment  as  much  as  the  general  environment  and  to  value  human  beings 
as  much  as  endangered  species. 

This  Committee  is  now  considering  legislation  that  would  make  comprehensive  re- 
forms to  the  Occupational  Safety  and  Health  Act.  S.  1622  provides  a  new  approach 
to  workplace  safety  and  provides  sound  and  reasonable  solutions  to  problems  in  the 
current  law.  It  offers  a  new  promise  to  workers. 

The  labor  movement  is  committed  to  passage  of  comprehensive  OSHA  reform  leg- 
islation. We  hope  that  the  business  community  and  Bush  Administration  will  join 
us  and  be  part  of  that  process. 

Protecting  the  safety  and  health  of  American  workers  is  in  the  national  interest. 
Passing  OSHA  reform  legislation  should  be  a  priority  of  this  Congress. 


53 


SUPPORT  FOR  OSHA  REFORM  CONTAINED  IN  GOVERNMENT  REPORTS 
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The  Chairman.  Thank  you  very  much.  Your  full  statement  will 
be  put  in  the  record. 

I  notice  that  you  included  in  your  statement  comments  about  the 
role  of  OMB  in  blocking,  delaying  and  weakening  OSHA  standards. 
As  you  know,  this  committee  has  heard  evidence  of  the  conse- 
quences of  OMB  interference  in  the  most  dramatic  way,  with 
regard  to  mine  safety  regulations  a  few  years  ago,  just  the  most 
tragic  set  of  circumstances. 

Let  me  ask  you  to  address  a  couple  of  the  criticisms  which  we 
hear  most  frequently  from  those  who  are  opposed  to  this  legisla- 
tion. It  has  been  said,  for  one  thing,  that  the  requirement  for  safety 
and  health  committees  is  just  a  backhand  way  for  the  unions  to  get 
into  the  workplace  and  the  boardrooms;  it  is  just  a  way  for  unions 
to  expand  their  influence  and  expand  unionism,  and  the  unions 
who  support  this  bill  are  not  really  interested  so  much  in  the 
safety  of  the  workplace,  but  in  having  a  backdoor  way  to  get  into 
every  workplace  and  expand  their  membership. 

How  do  you  react  to  that? 

Mr.  Donahue.  Well,  I  suspect  that  that  would  not  have  been  the 
motivation  of  the  General  Accounting  Office  in  recommending 
these  measures;  that  would  not  have  been  the  inspiration  of  the 
Office  of  Technology  Assessment.  We  certainly  don't  deny  at  any 
time  that  we  think  more  workers  ought  to  be  organized  and  offered 
the  opportunity  to  be  represented  by  unions.  This  is  not  the  meas- 
ure to  accomplish  that,  and  that  is  not  our  motivation  in  support- 
ing it. 

The  fact  is  that  in  Washington  State  where  these  committees  are 
working,  and  have  been  working  for  a  number  of  years,  there  is  no 
evidence  whatsoever  to  support  the  theory  that  there  has  been  in- 
creased organizing  activity  or  increased  growth  of  unions  there.  In 
fact,  the  total  number  of  union  members  in  Washington  State  is,  I 
am  sorry  to  say,  probably  lower  today  than  it  was  at  the  time  of 
the  passage  of  the  State  law. 

So  I  think  that  is  an  interesting  red  herring  that  people  raise 
about  this.  What  the  bill  really  proposes  is  that  people  be  empow- 
ered and  that  the  law  provide  the  opportunity  for  them  to  have  a 
structure  in  which  they  can  operate.  The  people  can  operate  a  joint 
health  and  safety  committee  with  management  and  can  correct 
some  of  these  conditions  quite  without  any  union  involvement,  we 
would  hope. 

The  Chairman.  And  the  fact  remains  that  in  your  own  testimony 
you  support  these  kinds  of  committees,  whether  it  is  in  a  union 
shop  or  a  nonunion  shop.  It  seems  to  me  the  telling  aspect  of  your 
presentation  is  that  you  are  seeking  to  protect  the  safety  of  all 
workers;  you  are  talking  not  only  of  workers  in  the  unions  but 
workers  who  are  not  represented  by  unions  as  well.  I  think  that 
that  is  a  very  powerful  indication  of  the  legitimacy  of  your  the  po- 
sition, and  is  in  keeping  with  the  Labor  movement's  historic  long- 
standing support  of  OSHA  and  your  continued  oversight  of  OSHA's 
activities  and  involvement  in  the  development  of  occupational 
health  and  safety  standards  applicable  to  all  workplaces. 

So  I  am  glad  you  indicate  that  is  a  red  herring,  because  we  hear 
it  frequently  up  here.  I  think  you  make  your  point  well  when  you 
pointed  out  the  longstanding  position  of  the  AFL-CIO  in  support  of 
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safety  and  health  protections  for  all  workers,  and  second,  in  the  ex- 
ample which  you  mentioned  in  terms  of  the  State  of  Washington. 

In  your  testimony  you  also  recommend  the  establishment  of  a 
fund  to  support  OSHA  safety  and  health  training  and  technical  as- 
sistance, and  NIOSH  research  which  would  be  financed  through 
OSHA  penalties.  This  fund,  as  I  understand  your  proposal,  would 
be  used  to  continue  to  upgrade  the  knowledge  and  expertise  of 
these  safety  committees  so  that  they  will  have  the  benefit  of  new 
information,  new  research,  new  knowledge,  and  that  that  will  actu- 
ally get  out  to  the  committees.  Is  that  what  you  would  hope  for? 

Mr.  Donahue.  Yes,  and  hopefully  to  support  research,  Senator. 
We  aren't  responsible,  nor  are  you,  for  the  current  state  of  the 
United  States  Treasury  and  for  this  Nation's  inability  to  fund  any 
kind  of  expansion  of  useful  governmental  activity  or  useful  social 
program,  but  we  recognize  that  reality  that  unless  there  are  new 
funding  sources,  unless  there  are  changes  in  our  current  appropria- 
tions, nothing  is  going  to  change,  and  there  is  not  going  to  be  any 
improvement  in  health  and  safety. 

We  therefore  support  provisions  in  the  legislation  which  would 
seek  new  ways  to  fund  that  research  and  that  training  and  educa- 
tion which  would  at  least  use  the  fines  that  are  levied,  or  find 
other  ways  to  develop  the  money  necessary. 

The  current  levels  of  expenditure  on  these  issues  are  cited  in  our 
testimony,  and  it  seems  to  me  that  we  are  currently  spending 
something  like  $2  million. 

The  Chairman.  It  has  gone  up  very  modestly  but  hasn't  really 
kept  up  with  both  inflation  and  the  increase  in  the  size  of  the  work 
force.  If  you  look  over  any  period  of  time,  you'd  have  to  say  that,  in 
real  terms.  The  funding  has  decreased. 

Mr.  Donahue.  The  fact  is  we  are  spending  much  less  than  one 
dollar  per  worker  on  the  totality  of  programs,  and  that  is  a  pretty 
sad  commentary. 

The  Chairman.  This  is  my  final  question  because,  as  you  know, 
the  Senate  is  voting,  so  after  this  question  we'll  have  a  brief  recess. 

There  are  some  who  say  the  way  to  really  deal  with  the  problem 
of  workplace  injuries  is  to  hold  the  employees  liable  for  workplace 
accidents,  that  that's  the  way  to  really  come  to  grips  with  this 
problem. 

Mr.  Donahue.  If  you  want  to  really  deal  with  this,  Senator,  hold 
the  employees  liable.  I  think  most  of  us  understand  that  the  em- 
ployer is  supposed  to  be  responsible  for  providing  a  safe  workplace 
for  the  employees. 

The  Chairman.  Would  you  just  address  that  argument  for  us 
briefly? 

Mr.  Donahue.  I  find  it,  Senator,  a  somewhat  classic  position — 
hold  somebody  else  responsible.  The  employee  does  not  have  the 
ability,  first,  to  create  safe  conditions  in  the  workplace;  he  does  not 
have  the  decisionmaking  power  as  to  whether  or  not  equipment 
will  be  made  safe  or  left  in  a  state  which  invites  accidents  to  occur. 
He  has  very  little  and  limited  ability  to  even  complain  about 
unsafe  conditions.  But  if  something  happens,  we  want  to  hold  him 
personally  responsible — that  seems  to  me  ludicrous. 

The  people  who  make  that  proposition  certainly  do  not  also  say 
to  you  that  we  should  also  then  hold  responsible  individually  the 
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foreman,  the  supervisor,  the  company  manager,  and  the  other 
people  who  are  responsible  for  the  safety  provisions. 

The  Chairman.  Also,  they  are  the  first  ones  who  oppose  the 
proposition  that  if  an  employee  finds  that  something  he  or  she  has 
been  instructed  to  do  is  dangerous  and  doesn't  want  to  do  it,  the 
same  people  say  the  employee  should  still  have  to. 

Mr.  Donahue.  That's  right. 

The  Chairman.  When  an  employee  participates  in  a  dangerous 
operation  and  someone  is  injured,  they  say  let's  hold  the  employee 
responsible,  but  when  the  employee  says  that's  dangerous  and  I 
don't  want  to  do  it,  they  say,  "You'd  better  do  that,  or  you're  out." 

Mr.  Donahue.  That's  right. 

The  Chairman.  Time  has  run  out,  and  we  want  to  thank  you 
very  much.  We're  going  to  have  to  go  vote,  and  we  may  submit 
some  other  questions  to  you  in  writing.  Senator  Metzenbaum  will 
resume  the  hearings  as  soon  as  he  gets  back. 

Mr.  Donahue.  We'll  be  happy  to  try  to  be  responsive,  Senator. 

The  Chairman.  Thank  you  very  much. 

Mr.  Donahue.  Thank  you  very  much. 

The  Chairman.  The  Committee  stands  in  recess. 

[Recess.] 

Senator  Metzenbaum  [presiding].  The  committee  will  come  to 
order. 

I'd  now  like  to  welcome  our  third  panel,  which  consists  of  four 
distinguished  witnesses  who  have  done  important  work  both  in  the 
private  sector  and  in  government  service  to  improve  workplace 
conditions  for  millions  of  American  workers. 

Dr.  Eula  Bingham,  an  old  friend  of  mine  and  our  first  witness  on 
the  panel,  served  as  assistant  secretary  of  labor  in  charge  of  the 
Occupational  Safety  and  Health  Administration  during  the  Carter 
Administration.  She  is  now  a  professor  at  the  College  of  Medicine 
at  the  University  of  Cincinnati. 

We  also  have  with  us  Dr.  Morton  Corn,  who  preceded  Dr. 
Bingham  as  OSHA  administrator  during  the  Ford  Administration. 
Dr.  Corn  is  currently  on  the  faculty  at  the  School  of  Hygiene  and 
Public  Health  at  Johns  Hopkins  University. 

Dr.  Philip  Landrigan,  our  third  witness,  is  chairman  of  the  De- 
partment of  Community  Medicine  and  director  of  the  Division  of 
Environmental  and  Occupational  Medicine  of  Mt.  Sinai  Medical 
School. 

And  our  fourth  witness  is  Professor  Sidney  Shapiro,  who  teaches 
at  the  University  of  Kansas  Law  School.  Professor  Shapiro  is  the 
author  of  two  important  studies  which  formed  the  basis  for  the  Ad- 
ministrative Conference's  recommendations  for  OSHA  reform  in 
1987. 

We  welcome  each  of  you. 
Dr.  Bingham,  please  proceed. 
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STATEMENTS  OF  EULA  BINGHAM,  PROFESSOR,  UNIVERSITY  OF 
CINCINNATI  COLLEGE  OF  MEDICINE,  AND  FORMER  OSHA  AD- 
MINISTRATOR, CARTER  ADMINISTRATION;  DR.  MORTON  CORN, 
PROFESSOR,  JOHNS  HOPKINS  SCHOOL  OF  HYGIENE  AND 
PUBLIC  HEALTH,  AND  FORMER  OSHA  ADMINISTRATOR,  FORD 
ADMINISTRATION;  DR.  PHILIP  J.  LANDRIGAN,  DEPARTMENT 
CHAIR,  MT.  SINAI  SCHOOL  OF  MEDICINE,  AND  FORMER  DIREC- 
TOR, DIVISION  OF  SURVEILLANCE,  HAZARD  EVALUATIONS 
AND  FIELD  STUDIES,  NATIONAL  INSTITUTE  FOR  OCCUPATION- 
AL SAFETY  AND  HEALTH,  REAGAN  ADMINISTRATION,  AND 
SIDNEY  A.  SHAPIRO,  PROFESSOR,  UNIVERSITY  OF  KANSAS 
LAW  SCHOOL,  AND  FORMER  CONSULTANT,  ADMINISTRATIVE 
CONFERENCE  OF  THE  U.S. 

Ms.  Bingham.  Thank  you.  It  is  a  pleasure  to  be  here,  Senator, 
and  to  represent  our  State. 

After  4  years  as  assistant  secretary,  I  speak  from  first-hand  expe- 
rience. The  job  of  protecting  American  workers  from  the  broad 
range  of  hazards  that  they  face  in  the  workplace  is  certainly  an 
enormous  task. 

The  Occupational  Safety  and  Health  Act  and  the  creation  of 
OSHA  were  landmark  steps  that  have  made  a  difference  in  improv- 
ing working  conditions  as  a  whole.  However,  the  wide  range  of  haz- 
ards faced  by  an  equally  wide  range  of  workers,  combined  with 
fiscal  constraints  in  the  agency,  necessitate  a  constant  juggling  act 
by  OSHA  in  seeking  to  provide  the  greatest  protection  to  workers. 

Under  our  mandate  under  the  act,  my  administration  sought  to 
provide  a  strong  government  presence  in  the  form  of  standard-set- 
ting on  key  hazards,  and  one  that  was  mentioned  this  morning, 
lead,  and  strong  enforcement  of  the  law.  We  targeted  the  most  haz- 
ardous workplaces,  the  most  serious  hazards,  and  we  attempted  to 
provide  a  significant  incentive  to  employers  to  improve  conditions 
in  the  workplace  before  an  accident  or  an  OSHA  inspection. 

However,  we  quickly  realized  there  were  serious  limitations  to 
what  government  alone  could  do.  In  order  to  truly  realize  the  goals 
of  the  Occupational  Safety  and  Health  Act,  it  became  clear  that 
more  than  standards  and  enforcement  are  needed.  We  needed  to 
empower  workers  with  the  information,  knowledge  and  rights  to 
protect  themselves  and  to  encourage  employers  and  workers  to  ac- 
tively participate  in  efforts  to  provide  safe  and  healthful  working 
conditions. 

We  sought  to  accomplish  this  task  in  a  number  of  ways  I  shall 
describe.  A  major  initiative  of  OSHA  during  my  tenure  was  to  im- 
prove the  quality  and  amount  of  training  offered  to  workers  and 
employers.  Prior  to  this  time,  OSHA  had  established  only  a  limited 
number  of  education  and  training  projects  under  contract  with  a 
few  organizations  to  train  workers  and  employers  in  workplace 
health  and  safety.  The  level  of  funding  for  this  activity  was  just 
under  $1  million. 

Those  projects  suffered  from  the  absence  of  a  coordinated  OSHA 
education  and  training  program  as  well  as  from  a  lack  of  the  long- 
term  Federal  commitment  necessary  to  make  the  training  effort  an 
integral  and  self-sustaining  part  of  each  organization's  operations. 
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In  1977,  we  began  an  initiative  to  launch  a  major  effort  to  devel- 
op this  needed  institutional  competence  through  a  New  Directions 
Grants  program.  The  objective  of  the  new  program  was  to  use  piv- 
otal organizations  to  provide  job  safety  and  health  education  and 
related  services  to  workers  and  employers.  Educational  institu- 
tions, labor  unions,  trade  associations,  and  nonprofit  organizations 
were  eligible  for  these  competitively-awarded  grants. 

Mr.  McCormick  reminded  me  that  in  1977  his  own  union  had  es- 
sentially no  expertise  in  health  and  safety.  Through  a  New  Direc- 
tions Grant  program,,  it  began  to  develop  its  expertise  and  has  now 
become  a  first  class  health  and  safety  program  available  for  work- 
ers. It  is  exemplified  by  the  progress  that  he  described  for  us  today. 

The  program  grew  from  $3.4  million  in  1978  to  $18.9  million  in 
1981.  Of  the  $18.9  million,  $5  million  was  contributed  by  the  Na- 
tional Cancer  Institute  because  of  that  agency's  confidence  in  the 
capability  of  New  Directions  grantees  to  address  workplace  cancer 
hazards. 

Within  18  months  of  the  start  oaf  the  program,  grantees  had  280 
safety  and  health  professionals  on  their  staffs.  During  the  first 
year  of  the  training  program  alone,  over  20,000  employers  and 
workers  received  intensive  instruction  in  job  health  and  safety. 
Countless  more  were  educated  through  conferences  and  informa- 
tional materials. 

Subsequent  to  1981,  OSHA's  employer  and  worker  training  pro- 
grams and  educational  programs  have  been  reduced  to  token 
levels.  This  is  a  serious  shortcoming  in  our  Nation's  workplace 
safety  and  health  program  that  must  be  addressed. 

We  also  began  working  on  broad-ranging  "right  to  know"  reduc- 
tions to  require  employers  to  inform  workers  about  chemical  expo- 
sures and  hazards  to  which  they  are  exposed  in  the  workplace.  A 
regulation  to  provide  access  of  workers  to  his  or  her  own  medical 
records  and  the  records  of  chemical  monitoring  for  hazardous  ma- 
terials in  the  workplace  was  promulgated.  In  addition  we  revised 
basic  recordkeeping  regulations  in  order  to  give  workers  access  to 
the  employer's  injury  and  illness  log  kept  at  the  workplace.  This 
information  enabled  workers  to  trace  the  nature  and  effects  of 
toxic  substances  and  to  identify  patterns  of  injuries  or  symptoms 
requiring  further  investigation. 

Senator  Metzenbaum.  Dr.  Bingham,  could  you  wind  up?  I'm  a 
little  concerned  that  the  other  witnesses  won't  get  on., 

Ms.  Bingham.  Under  these  rules,  workers  were  able  to  partici- 
pate in  their  total  activity.  We  believe  that  the  Comprehensive  Oc- 
cupational Safety  and  Health  Act  would  make  important  improve- 
ments in  the  Occupational  Safety  and  Health  Act.  What  is  most  ap- 
pealing about  the  legislation  is  that  it  provides  a  mechanism  for 
workers  to  become  actively  involved  in  protecting  their  own  safety 
and  health  on  the  job.  In  this  regard  I  urge  the  committee  to  pay 
close  attention  to  the  need  for  mandatory  worker  training  on 
safety  and  health  issues.  I  cannot  overemphasize  the  importance  of 
this  training. 

If  there  are  to  be  health  and  safety  committees,  which  I  heartily 
endorse,  it  is  very  important  that  workers  receive  the  training  they 
need  prior  to  the  establishment  of  these  committees.  I  would  en- 
courage that  the  committee  look  at  the  Swedish  model,  where 
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there  is  actually  a  fund  set  up  to  pay  for  some  of  these  educational 
endeavors.  It  seems  to  me  that  we  need  to  talk  about  an  education- 
al fund  that  is  on  the  order  of  $50-$100  million. 

Strong  enforcement  of  the  law  is  still  needed.  Under  the  current 
law,  OSHA  inspectors  do  not  have  the  authority  to  immediately 
shut  down  dangerous  jobs  that  pose  an  imminent  danger,  and  yet  I 
would  think  all  would  agree  that  that  is  very  important. 

I  heartily  approve  of  the  authority  that  is  provided  in  this  bill.  It 
is  similar  to  the  one  that  is  in  the  Mine  Safety  and  Health  Act. 

I  also  commend  the  sponsors  for  making  the  right  to  refuse 
unsafe  work  a  real  right  for  workers,  and  I  believe  it  should  be 
codified  in  the  statute. 

Finally,  I  would  be  remiss  in  going  over  what  is  in  the  bill  and 
what  is  important  in  this  bill — and  it  is  all  laid  out  in  my  testimo- 
ny— if  I  failed  to  note  one  other  aspect  of  the  comprehensive  OSHA 
Act.  Being  a  public  employee  myself,  I  would  remind  this  commit- 
tee that  I  and  my  colleagues  who  are  State,  county  and  municipal 
employees  are  not  covered  by  OSHA.  We  deserve  to  be,  and  I  ask 
this  committee  to  help  us. 

I  thank  you  for  the  opportunity  to  be  here  today,  and  I  will 
answer  questions  either  now  or  in  writing,  at  your  pleasure. 

[The  prepared  statement  of  Ms.  Bingham  follows:] 
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TESTIMONY  OF  EULA  BINGHAM,  Ph.D. 
BEFORE  THE  SENATE  COMMITTEE  ON  LABOR  AND  HUMAN  RESOURCES 
REGARDING  S.1622, 
THE  COMPREHENSIVE  OCCUPATIONAL  SAFETY  AND  HEALTH  REFORM  ACT 

My  name  is  Eula  Bingham  and  currently  I  am  a  Professor  in  the  College 
of  Medicine  at  the  University  of  Cincinnati,  Cincinnati,  OH.  From  1977  to  1981 
I  was  Assistant  Secretary  of  Labor  for  the  Occupational  Safety  and  Health 
Administration.  Following  this  appointment  I  served  as  Vice  President  for 
Research  and  Graduate  Studies  from  1981-1990  at  the  University  of  Cincinnati.  I 
am  pleased  to  be  with  you  today  to  discuss  the  need  for  legislation  to  update  and 
strengthen  the  Occupational  Safety  and  Health  Act. 

Speaking  from  first-hand  experience,  I  can  tell  you  that  the  job  of 
protecting  American  workers  from  the  broad  range  of  hazards  that  they  face  in  the 
workplace  is  an  enormous  task.  The  Occupational  Safety  and  Health  Act  and  the 
creation  of  the  Occupational  Safety  and  Health  Administration  were  landmark  steps 
that  have  made  a  difference  in  improving  working  conditions  as  a  whole.  However 
the  wide  range  of  hazards  faced  by  an  equally  wide  range  of  workers,  combined 
with  fiscal  constraints  on  the  agency,  necessitate  a  constant  juggling  act  by 
OSHA  in  seeking  to  provide  the  greatest  protection  to  American  workers. 

To  meet  our  mandate  under  the  OSHA  Act,  my  administration  sought  to  provide 
a  strong  government  presence  in  the  form  of  standard-setting  on  key  hazards  and 
strong  enforcement  of  the  law.  We  targetted  the  most  hazardous  workplaces  and 
the  most  serious  hazards,  and  we  attempted  to  provide  a  significant  incentive  to 
employers  to  improve  conditions  in  the  workplace  before  an  accident  or  an  OSHA 
inspection  occurred.  However,  we  quickly  realized  that  there  were  serious 
limitations  to  what  government  alone  could  do.  In  order  to  truly  realize  the 
goals  of  the  Occupational  Safety  and  Health  Act,  it  became  clear  that  more  than 
standards  and  enforcement  were  needed.  We  needed  to  empower  workers  with  the 
information,  knowledge,  and  rights  to  protect  themselves,  and  to  encourage 
employers  and  workers  to  actively  participate  in  efforts  to  provide  safe  and 
healthful  working  conditions.  We  sought  to  accomplish  this  task  in  a  number  of 
ways  I  shall  describe. 

A  major  initiative  of  OSHA  during  my  tenure  was  to  improve  the  quality  and 
amount  of  training  offered  to  workers  and  employers.  Prior  to  this  time,  OSHA 
had  established  only  a  limited  number  of  education  and  training  projects  under 
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contract  with  a  few  organizations  to  train  workers  and  employers  in  workplace 
health  and  safety. /y  Those  projects  suffered  from  the  absence  of  a  coordinated 
OSHA  education  and  training  program,  as  well  as  from  a  lack  of  the  long-term 
Federal  commitment  necessary  to  make  the  training  effort  an  integral  and  self- 
sustaining  part  of  each  organization's  operations. 

In  1977  we  began  an  initiative  to  launch  a  major  effort  to  develop  this 
needed  institutional  competence  through  a  "New  Directions"  grants  program.  The 
objective  of  the  new  program  was  to  use  pivotal  organizations  to  provide  job 
safety  and  health  education  and  related  services  to  workers  and  employers. 
Educational  institutions,  labor  unions,  trade  associations,  and  non  profit 
organizations  were  eligible  for  these  competitively  awarded  grants.  The  program 
grew  from  $3.4  million  in  1978  to  $18.9  million  in  1981.  Of  the  $18.9  million, 
$5  million  was  contributed  by  the  National  Cancer  Institute  because  of  that 
agency's  confidence  in  the  capability  of  New  Directions  grantees  to  address 
workplace  cancer  hazards.  Within  18  months  of  the  start  of  the  program,  grantees 
had  280  safety  and  health  professionals  on  their  staffs.  During  the  first  year 
of  the  training  program  alone,  over  20,000  employers  and  workers  received 
intensive  instruction  in  job  safety  and  health;  countless  more  were  educated 
through  conferences  and  informational  materials. 

Subsequent  to  1981  OSHA's  employer  and  worker  training  and  education 
programs  have  been  reduced  to  token  levels.  This  is  a  serious  shortcoming  in  our 
nation-' s  workplace  safety  and  health  program  that  must  be  addressed. 

WeA began  work  on  a  broad-ranging  "right  to  know"  regulations  to  require 
employers  to  inform  workers  about  chemical  exposures  and  hazards  to  which  they 
are  exposed  in  the  workplace.  A  regulation  to  provide  access  of  a  worker  to  his 
or  her  own  medical  records  and  the  records  of  chemical  monitoring  for  hazardous 
materials  in  the  workplace  was  promulgated.  In  addition  we  revised  basic 
recordkeeping  regulations  in  order  to  give  workers  access  to  the  employer's 
injury  and  illness  log  kept  at  the  workplace.  This  information  enabled  workers 
to  trace  the  nature  and  effects  of  toxic  substances,  and  to  identify  patterns  of 
injuries  or  symptoms  requiring  further  investigation.  Under  the  rules,  workers 
are  alerted  to  actual  and  possible  hazards  in  the  workplace  and  thus  are 
significantly  assisted  in  their  efforts  to  protect  themselves.  We  propose  to 
require  worker  exposure  identification  lists,  container  labels,  hazard  warnings, 
material  safety  data  sheets,  worker  training,  and  employee  access  to  records  and 
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recordkeeping.  The  central  elements  of  this  "right  to  know"  labelling  proposal 
are  now  included  in  the  Hazards  Communication  Standard,  promulgated  by  OSHA  in 
1983. 

We  also  expanded  our  on-site  consultation  program  to  provide  advice  on 
workplace  safety  and  health  to  employers  throughout  the  country,  upon  request  and 
at  no  charge  to  them.    The  target  was  to  help  smaller  businesses  gain  the 
expertise  to  be  safe  and  comply  with  the  law. 

Finally,  because  worker  involvement  in  OSHA  inspections  is  so  critical  to 
the  success  of  the  inspection,  we  sought  to  encourage  workers  to  accompany 
inspectors  during  the  walkaround  inspection.  We  issued  regulations  guaranteeing 
pay  and  benefits  for  workers  who  accompany  OSHA  compliance  officers  during 
workplace  inspections.  Regrettably,  these  efforts  ended  in  the  early  years  of 
the  Reagan  Administration.  I  am  pleased  to  see  that  the  OSHA  Reform  legislation 
provides  for  walkaround  pay  for  workers. 

I  believe  that  the  approach  taken  by  OSHA  during  my  tenure  --a  strong 
government  presence  coupled  with  strong  commitments  to  employee  involvement  with 
employers  in  health  and  safety  utilizing  a  focus  on  training  and  education  — 
was  and  is  a  sound  approach  to  pursuing  the  agency's  mission  to  protect  the 
health  and  safety  of  working  people.  Still,  given  the  fiscal  and  legal 
constraints  within  which  we  were  operating,  there  were  limits  to  what  we  were 
able  to  accomplish  as  an  agency.  The  same  constraints  exist  for  OSHA  today. 
Currently  OSHA  has  even  fewer  inspectors  than  it  did  during  my  tenure.  Its 
current  budget  of  $285  million  falls  short  of  where  the  agency  would  be  if 
funding  had  kept  up  with  inflation.  At  the  same  time,  the  agency  is  responsible 
for  protecting  more  workers  and  OSHA  needs  to  grapple  with  new  hazards  in 
addition  to  the  hazards  that  we  sought  to  address  while  I  was  at  OSHA.  The  need 
to  address  hazards  to  workers  from  bloodborne  diseases  is  great  and  requires 
additional  expertise  in  the  agency.  In  1978  we  recruited  the  first  personnel 
trained  in  human  factors  and  cumulative  trauma  disorders.  This  efforted  lead  by 
Dr.  Terry  Purswell  has  resulted  in  the  recognition  that  there  is  virtual  epidemic 
of  crippling  cumulative  trauma  disorders  such  as  carpal  tunnel  syndrome.  Reports 
of  cumulative  traumatic  disorders  have  skyrocketed  as  a  result  of  increased 
awareness  and  the  use  of  certain  new  technologies  and  now  account  for  more  than 
half  of  all  reported  workplace  illnesses.  The  effort  has  languished  and  until 
recently  OSHA  had  only  one  scientist  on  staff  to  formulate  a  response  to  this 
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hazard.  At  the  same  time,  the  agency  is  still  working  on  rulemaking  initiatives 
that  were  begun  while  I  was  at  OSHA.  The  agency  has  yet  to  complete  its  work  on 
comprehensive  standards  dealing  with  confined  spaces,  abrasive  blasting, 
formaldehyde,  asbestos,  and  many  others. 

While  strong  leadership,  a  firm  commitment  to  the  OSHA  Act's  mission,  and 
adequate  funding  are  critical  to  OSHA's  proper  functioning,  we  have  to  recognize 
the  fact  that  all  administrations  are  going  to  have  constraints  on  their  ability 
to  address  the  broad  range  of  safety  and  health  hazards  faced  by  workers.  Given 
this  reality,  it  is  clear  that  what  we  need  are  better  solutions.  We  need  to 
look  at  the  knowledge  we  have  gained  from  20  years  of  experience  under  the 
Occupational  Safety  and  Health  Act,  and  we  need  to  look  at  the  approach  being 
taken  by  other  countries,  by  individual  states,  and  by  individual  employers  in 
addressing  workplace  hazards.  We  need  to  expand  our  approach  to  protecting  the 
health  and  safety  of  workers  on  the  job. 

The  Comprehensive  Occupational  Safety  and  Health  Reform  Act  would  make 
important  improvements  in  the  Occupational  Safety  and  Health  Act.  It  reflects 
a  renewed  commitment  to  strong  and  effective  enforcement  of  the  law,  while  at  the 
same  time  expanding  on  current  law  to  require  worksite-based  activities  in  the 
form  of  mandatory  safety  and  health  programs,  committees,  and  training.  I  want 
to  express  my  strong  support  for  the  legislation,  in  my  view,  it  represents  a 
comprehensive  and  sensible  means  for  reducing  the  tremendous  toll  of  injuries  and 
illnesses  in  the  workplace. 

What  is  most  appealing  about  the  proposed  legislation  is  that  it  provides 
a  mechanism  for  workers  to  become  actively  involved  in  protecting  their  own 
safety  and  health  on  the  job.  In  this  regard,  I  urge  the  Committee  to  pay  close 
attention  to  the  need  for  mandatory  worker  training  on  safety  and  health  issues. 
I  cannot  over-emphasize  the  importance  of  this  training.  Training  gives  workers 
the  knowledge  and  the  ability  to  take  action  to  protect  themselves.  Untrained 
workers,  on  the  other  hand,  are  less  able  to  recognize  and  act  on  chemical  and 
physical  hazards  and  are  less  aware  of  their  rights  under  the  law.  As  a  result 
they  are  less  inclined  to  come  forward  with  reports  of  hazards  and  possible 
solutions.  Indeed,  this  recognition  of  the  need  to  train  workers  -  including 
supervisors  and  managers  has  been  recognized  by  Congress  in  the  Superfund 
Legislation  (Superfund  Amendments  and  Reauthorization  Act  of  1986,  mandated  a 
national  effort  to  establish  high  quality  training  opportunities  for  hazardous 
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waste  workers  in  high-risk  occupations  and  to  support  compliance  with  newly 
established  training  requirements  by  EPA  and  OSHA). 

In  considering  the  best  way  to  provide  for  worker  training  generally,  I 
suggest  that  the  Committee  examine  the  Swedish  model.  In  Sweden,  workers, 
unions,  employers,  and  the  government  all  work  together  to  develop  quality 
training  materials  and  training  programs.  In  addition,  the  Swedish  approach 
involves  a  substantial  financial  commitment  to  worker  health  and  safety  training. 
Through  a  fund  set  up  by  an  assessment  on  employers,  money  is  available  for  the 
development  of  materials,  the  provision  of  training,  and  research  on  safety  and 
health  hazards.  OSHA  has  translated  and  used  some  of  the  training  materials. 
I  believe  a  similar  commitment  of  resources  is  needed  in  this  country  to  give 
training  the  attention  and  support  that  it  deserves.  I  urge  the  Committee  to 
explore  methods  of  financing  a  substantial  government  training  program  in  the 
range  of  $50-100  million. 

In  addition  to  increased  worksite  activity,  strong  enforcement  of  the  law 
is  needed.  It  is  not  possible  or  fair  to  place  the  burden  of  policing  the 
workplace  entirely  on  workers  and  their  employers.  Neither  is  it  fair  for  some 
employers  to  expend  the  money  to  comply  with  the  law  and  be  at  a  competitive 
disadvantage  with  a  law-breaking  competitor.  The  government  needs  to  step  in  and 
assure  that  1)  life-threatening  hazards  are  promptly  abated;  2)  workers  who 
assert  their  rights  under  the  law  are  protected  against  retaliation;  and  3) 
strong  action  will  be  taken  against  employers  that  violate  the  law.  I  commend 
the  sponsors  of  the  OSHA  Reform  legislation  for  including  several  provisions  that 
will  make  a  real  difference  in  enforcement  of  the  law.  I  will  comment  briefly 
on  two  provisions  in  particular. 

Under  current  law,  OSHA  inspectors  do  not  have  the  authority  to  immediately 
shut  down  dangerous  jobs  that  pose  an  imminent  danger  to  workers.  Yet  I  think 
we  all  would  agree  that  unsafe  working  conditions  that  pose  a  serious  threat  to 
the  safety  or  health  of  workers  should  be  dealt  with  promptly.  In  my  view,  OSHA 
inspectors  should  have  the  right  to  immediately  tag  out  unsafe  equipment  or  jobs. 
They  should  not  have  to  wait,  as  current  law  requires,  to  get  a  restraining  order 
from  the  court.  Inspectors  for  the  Mine  Safety  and  Health  Administration  have 
had  "tagout"  authority  for  years  and  it  has  worked  well.  The  authority  is  used, 
but  not  often.  In  fiscal  year  1988,  MSHA  exercised  its  authority  to  shut  down 
operations  posing  imminent  danger  approximately  1200  times  in  the  course  of 
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97,217  inspections.  Similarly,  inspectors  in  a  number  of  states,  including 
Vermont,  Washington,  California  and  Maryland,  have  the  right  to  tag  out  dangerous 
equipment.  In  Vermont,  I  am  told,  the  tagout  authority  has  never  been  used. 
Inspectors  find  that  simply  having  the  power  to  tag  out  equipment  is  sufficient 
to  get  employers  to  promptly  correct  hazards.  The  proposed  legislation  would 
give  inspectors  authority  to  tag  out,  and  I  strongly  support  this  change  in  the 
law. 

I  also  commend  the  sponsors  of  the  OSHA  Reform  legislation  for  making  the 
right  to  refuse  unsafe  work  a  real  right  for  workers.  Currently,  workers  can  in 
theory  refuse  dangerous  work.  Under  OSHA  regulations  upheld  unanimously  by  the 
Supreme  Court  in  1980  (Whirlpool  Corp.  v.  Marshall)  the  court  held  that  workers 
can  refuse  to  perform  unsafe  work  if  they  have  a  "reasonable  apprehension  of 
death  or  serious  injury"  coupled  with  a  "reasonable  belief  that  no  less  drastic 
alternative  is  available."  In  practice,  however,  these  regulations  have  been 
difficult  to  interpret  and  apply,  resulting  in  a  confusing  situation  where 
workers  are  unclear  as  to  their  rights  under  the  law  and  are  too  often  denied 
recourse.  The  OSHA  Reform  legislation  would  incorporate  the  right  to  refuse 
unsafe  work  into  the  statute  and  provide  for  a  procedure  by  which  workers  would 
first  seek  corrective  action  through  their  employer.  If  an  employer  should 
refuse  to  abate  the  hazard,  an  employee  could  refuse  to  perform  work  where  the 
employee  has  a  "reasonable  apprehension  that  performing  such  duties  would  result 
in  serious  injury  to  the  employee  or  other  employees".  In  addition,  remedies  for 
workers  who  suffer  discrimination  for  exercising  this  right  would  be  strengthened 
under  the  proposed  legislation.  These  are  much-needed  improvement  in  the  law, 
and  I  strongly  support  their  enactment. 

Finally,  I  urge  the  Committee  to  look  at  the  funding  level  for  the 
Occupational  Safety  and  Health  Administration.  Additional  funds  are  needed  so 
that  the  agency  can  have  a  credible  presence  in  the  field  as  well  as  an  ability 
to  engage  in  standard-setting  on  new  hazards,  assist  in  compliance,  improve 
training  and  education,  and  effectively  address  the  range  of  hazards  being  faced 
by  workers  in  today's  workplaces. 

In  sum,  I  am  pleased  to  see  that  the  OSHA  Reform  legislation  builds  on  the 
idea  of  strong  enforcement  of  the  law  coupled  with  expanded  worksite-based 
activities.  These  initiatives  are  urgently  needed  to  reduce  the  terrible  toll 
being  paid  by  workers  and  by  our  society  as  a  whole. 

Thank  you  for  the  opportunity  to  be  her  today.    I  would  be  pleased  to 
answer  any  questions  at  this  time. 
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COMMENTARY  ON  THE  NEED  FOR  REFORM  OF  THE  OSHA  ACT 
Early  in  this  century  the  Triangle  Shirtwaist  Factory  fire  in  New  York 
City  killed  146  workers,  most  of  them  women  and  immigrants .    Now,  80  years 
later,  with  the  century  almost  gone,  this  country  is  confronted  with  a  tragedy 
that  revisits  such  times.    Twenty  five  workers  at  the  Imperial  Food  Plant  in 
North  Carolina,  mostly  women  or  minorities,  had  their  lives  snuffed  out  by 
fire.    Will  public  outrage  from  the  1991  holocaust  spearhead  reform  for  safer 
workplaces  or  have  we  become  a  callous  nation? 

Parallels  of  these  two  incidents  are  sobering  but  instructive  to 
surviving  workers  and  those  responsible  for  health  and  safety  in  American 
workplaces.    In  both  cases,  mostly  women  perished.    The  dead  bodies  were 
mostly  immigrants  in  1911  while  in  1991  they  were  people  of  color.    In  both 
cases,  the  victims  were  lowly  paid  and  feared  for  the  loss  of  their  jobs  if 
they  complained  of  unsafe,  sweatshop  conditions.    In  each  case,  locked  fire 
exit  doors  were  explained  as  necessary  to  ensure  profits.    In  each  case, 
workers  were  neither  trained  for  responding  safely  to  emergencies  nor  were 
regular  fire  drills  conducted  even  though  fire  risks  at  both  sites  were  well 
known.    The  Triangle  Shirtwaist  Factory  had  four  fires  in  the  nine  years  prior 
to  the  fatal  inferno  and  the  Imperial  Food  Products  plant  had  three  in  its 
eleven  years  of  operation  before  this  most  recent  conflagration.    In  each, 
there  was  a  failure  to  provide  adequate  fire  suppression  systems.    In  each, 
there  was  no  scrutiny  of  the  site  for  health  and  safety  violations.    In  the 
Triangle  Fire  the  State  of  New  York  failed  to  enforce  the  laws.    Eighty  years 
later  with  a  Federal  and  State  OSHA  law  in  place  for  20  years  there  was 
failure  to  inspect  and  enforce.    The  State  of  North  Carolina  assured  the 
people  of  that  state  and  the  federal  government  that  it  could  and  would 
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inspect  and  enforce  the  law.    They  failed.    The  federal  government  had 
responsibility  for  oversight  of  the  state  plan.    Ihey  failed.    The  industry 
and  its  management  were  expected  to  voluntarily  comply  with  the  law.  Ihey 
failed.    You  and  I  failed  to  demand  that  workers  be  protected  and  as  voters 
have  failed  to  convince  our  elected  officials  that  we  care.    Have  you  ever 
written  to  your  President,  your  Senator,  your  Representative,  or  the 
Presidential  Candidates  and  said,  "no  more  dead  workers!" 

Will  the  parallel  with  the  Triangle  Fire  continue?    In  1911  public 
outrage  in  reaction  to  the  Triangle  Shirtwaist  Factory  fire  led  to  an  outcry 
for  safer  workplaces.    Journalists  made  us  face  the  horrors  we  as  a  nation  had 
created  in  our  workplaces. 

In  1911  the  old  workplace  order  began  to  change  by  clear  pacesetters. 
Some  of  the  members  of  two  blue  ribbon  panels  named  to  investigate  the  tragedy 
went  on  to  become  national  leaders.    A  special  Citizens'  Commission  that 
investigated  working  conditions  at  the  site  was  chaired  by  Henry  Stimson  who 
later  became  Secretary  of  State  and  Secretary  of  War.    Frances  Perkins,  who 
saw  the  disaster,  was  the  commission's  investigator  and  went  on  to  serve  as 
the  nation's  first  woman  Secretary  of  Labor  in  Roosevelt 1  s  administration. 
The  New  York  state  legislature  named  its  own  investigating  commission.  This 
body  was  chaired  by  Robert  F.  Wagner  who  became  a  U.S.  Senator  and  vice- 
chaired  by  Al  Smith  who  was  later  elected  governor  of  New  York. 
Recommendations  for  strong  laws  to  protect  workers  from  work-related  hazards 
were  issued  and  New  York  legislators  set  stringent  fire  codes.    Soon  36  states 
passed  occupational  safety  and  health  laws  to  protect  working  men  and  women. 

Today,  eighty  years  later,  we  have  a  federal  worker  safety  law 
frequently  impotently  managed  by  the  U.S.  Department  of  Labor,  urrierfunded  and 
without  a  loud  and  clear  mandate  from  the  Administration  and  Congress  that 
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workers  lives  count  and  health  and  safety  is  a  top  priority.    Inspections  are 
hopelessly  infrequent,  the  number  of  inspectors  declining,  and  penalties 
minuscule.    The  Imperial  Food  Plant  had  never  been  inspected  by  either  state 
or  federal  OSHA  in  its  11  years  of  operation.    Today  federal  OSHA  has  about 
1200  inspectors,  yet  in  1980  there  were  1388.    Meanwhile  the  number  of  workers 
covered  has  increased.    OSHA's  median  fine  issued  in  mishaps  that  killed  or 
injured  workers  remains  low  -  an  average  of  $500  per  citation. 

The  incalculable  suffering  of  the  injured  and  the  families  of  the  dead 
is  accompanied  by  a  high  economic  price.    While  OSHA  enforcement  and  standard 
setting  languishes  the  cost  to  the  nation  continues  to  rise.    The  nation's 
1989  cost  from  work-related  injuries  were  reported  to  be  $83  billion  or  nearly 
2  percent  of  the  Gross  National  Product  in  medical  and  other  direct  costs  and 
in  lost  work  time. 

Yet,  with  its  passage  in  1970,  the  Occupational  Safety  and  Health  Act's 
purpose  was  crystal  clear.    It  was  to  assure,  as  far  as  possible,  every  man 
and  woman  in  the  Nation  safe  working  conditions.    The  tools  for  doing  this 
were  vigilant  federal  enforcement  of  mandatory  standards  issued  to  protect  all 
workers  from  work-related  injury  and  illness.    For  awhile  there  was  progress 
until  we  succumbed  to  deregulatory  fever  and  government  agency  bashing  became 
fashionable. 

After  20  years  of  OSHA  the  number  of  workplace  deaths  remains  too  high. 
Each  year  14,000  die  from  work-related  injury  and  another  50,000  to  70,000  die 
from  work-related  illness.    This  carnage  is  unacceptable  because  we  know  that 
each  death  is  preventable. 

We  need  domestic  policies  that  prevent  death  and  disease  and  resurrect 
order  for  American  workers.  We  must  act  now  in  the  public  tradition  of  1911 
reformers  to  prevent  another  Imperial  Food  Plant  disaster.    The  OSHA  Act  needs 
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to  provide  far  better  and  more  uniform  enforcement,  speedier  standard  setting, 
and  stronger  state  plans.    The  law  most  be  reformed  to  esapower  workers  and 
their  employers  to  strive  toward  prevention  of  work-related  harm.  Stronger 
provisions  are  needed  for  effective  worker  training  about  workplace  hazards 
and  for  protecting  workers  against  employer  retaliation  far  safety  and  health 
activity.    Workers  need  the  right  to  refuse  dangerous  tasks  and  OSHA  should 
have  the  power  to  shut  down  jobs  that  pose  serious  hazards.    All  fatalities 
and  serious  incidents  must  be  reported  and  investigated  by  OSHA.    The  weak 
criminal  provisions  in  the  law  must  be  replaced  with  criminal  penalties  that 
punish  willful  violations  of  standards  that  result  in  serious  bodily  harm  or 
death.    It  is  essential  to  develop  a  unit  in  the  Justice  Department  committed 
to  enforcing  OSHA's  Criminal  provision  analogous  to  the  EPA.    All  federal, 
state  and  local  government  employees  need  to  be  protected.    OSHA  must  improve 
collection  of  data  on  work-related  injury  and  illness. 

Across  the  nation,  we  must  take  bolt  cutters  to  the  illegally  padlocked 
fire  doors  so  that  the  victims  of  the  Imperial  Food  Plant  disaster  will  not 
have  died  in  vain.  The  timeless  words  inscribed  on  the  plague  affixed  to  the 
Asch  Building  in  New  York  City  should  serve  as  our  beacon.    "On  this  site,  146 
workers  lost  their  lives  in  the  Triangle  Shirtwaist  Co.  fire  on  March  25, 
1911.    Out  of  their  martyrdom  came  new  concepts  of  social  responsibility  and 
labor  legislation  that  have  helped  make  American  working  conditions  the  finest 
in  the  world."    We  can  do  no  less  for  the  women  and  men  at  Imperial  Foods  who 
died  trying  to  tear  down  the  doors  to  escape  the  inferno. 

Dr.  Eula  Bingham  is  Professor  of  Environmental  health  at  the  University  of 
Cincinnati  College  of  Medicine.    She  was  Assistant  Secretary  of  labor  for 
Occupational  Safety  and  Health  in  the  Carter  Administration. 

Accepted  for  publication  as  a  commentary  in  the  American  Journal  of  Industrial 
Medicine. 
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Senator  Metzenbaum.  Thank  you  very  much,  Dr.  Bingham. 

I  will  say  to  the  other  panelists — I  thought  Senator  Kennedy  had 
indicated  the  parameters — that  we  have  a  5-minute  rule.  I  would 
appreciate  your  limiting  your  remarks  to  5  minutes. 

With  that,  I  will  say  we  are  happy  to  welcome  you,  Dr.  Corn. 

Dr.  Corn.  Thank  you,  Senator  Metzenbaum.  I  appreciate  the  op- 
portunity to  comment  on  this  bill.  I  will  read  a  summary. 

Prior  to  doing  so,  I  would  like  to  indicate  I  have  been  in  this  field 
of  endeavor  for  over  30  years.  In  addition  to  my  university  affili- 
ations, I  have  spent  approximately  a  day  a  week  for  that  time  in 
facilities,  consulting  for  labor  and  management  and  nonprofit  orga- 
nizations. I  currently  serve  on  the  GMUAW  Joint  Health  and 
Safety  Board. 

The  decade  of  the  1980's  and  1990  and  1991  have  not  been  good 
years  for  occupational  safety  and  health  in  this  country.  Economic 
conditions  were  poor  in  the  early  1980's  and  are  once  again  severe 
despite  the  often  used  descriptor  of  "mild  recession."  The  regula- 
tory reform  of  the  1980's  continues  today  with  major  impact  on  the 
activities  of  Federal  and  State  OSHA  programs.  The  safety  inci- 
dence and  severity  statistics  have  proven  highly  refractory  to 
change,  as  have  occupational  disease  estimates.  The  conditions  long 
known  to  cause  injury  and  death  continue  to  be  present  in  many 
workplaces.  We  know  how  to  reduce  these  injuries  and  diseases 
and  deaths.  Why  do  they  continue? 

It  is  not  a  simple  question  nor  are  there  simple  answers.  But  in 
our  frustration  over  lack  of  progress,  we  must  be  sensitive  and 
alert  to  simple  solutions  and  attributing  major  lack  of  progress  to 
the  Occupational  Safety  and  Health  Act.  The  Act  was  and  is  revo- 
lutionary in  concept  and  implementation.  We  have  made  progress 
since  1970  but  not  as  much  as  we  hoped  to  make.  It  is  a  good  Act. 
It  has  stood  the  test  of  time.  Should  it  be  improved?  Yes. 

I  support  many  of  the  amendments  proposed  in  S.  1622  and 
oppose  others.  I  will  begin  with  those  that  appear  to  me  to  be  im- 
provements that  will  facilitate  progress.  Before  doing  so,  let  me 
state  that  if  the  Congress  would  fund  OSHA  and  NIOSH  at  levels 
commensurate  with  the  responsibilities  assigned  them,  we  would 
probably  not  be  here  today.  At  approximately  35  cents  per  capita 
and  800  employees,  NIOSH  cannot  perform  distinguished,  timely 
research  that  will  alter  the  course  of  these  conditions  in  this  coun- 
try. 

Finland,  a  nation  of  approximately  3  million,  employs  more  than 
800  in  their  institute  for  safety  and  health.  OSHA  performs  45,000 
inspections  per  year,  leaving  5  million  establishments  uninspected. 
One  dollar  per  capita  for  funding  OSHA  is  woefully  inadequate. 

When  compared  to  the  documented  cost  of  $3  billion  per  year  for 
safety  and  health  in  Pennsylvania  alone — and  that  was  recently 
carefully  documented — and  an  estimated  $50  billion  per  year  in  the 
United  States,  any  objective,  third  party  stranger  to  these  matters 
would  say  we  are  crazy  to  put  so  little  money  and  effort  into  pre- 
vention in  the  face  of  so  much  damage. 

Now,  for  specific  proposed  amendments  I  endorse.  Section  301 — 
and  this  is  delineated  at  length  in  my  17-page  statement — exten- 
sion of  coverage  to  public  employees.  This  is  absolutely  necessary 
and  overdue. 
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Section  401 — mandatory  exposure  monitoring,  medical  surveil- 
lance and  ergonomics  standards.  This  sets  a  precedent  by  setting 
OSHA's  priorities,  which  I  do  not  fully  appreciate,  but  these  are  so 
important  I  think  it  should  be  done. 

Section  506(b)  on  enforcement— two  changes.  Recognizing  that 
noncompliance  occurs  in  the  interim  period  when  a  citation  is  chal- 
lenged and  the  need  for  verification  of  abatement  are  needed  im- 
provements. 

Sections  508  and  509— employee  reps  are  to  participate  in  other 
proceedings  in  citation  resolution.  This  is  long  overdue. 

I  would  also  say  employees  should  participate  in  the  area  direc- 
tor's office  when  there  is  negotiation  of  citations. 

Section  510  on  imminent  danger.  If  the  danger  is  tagged,  the  em- 
ployee may  refuse  to  work — overdue. 

Section  903.  NIOSH  can  inform  potentially  affected  employees  at 
risk.  I  served  on  that  committee  for  NIOSH.  We  proved  the  feasi- 
bility of  this.  It  is  controversial.  It  should  be  done. 

Section  905,  the  national  surveillance  program.  It  is  critical,  not 
just  essential.  If  we  don't  do  better  surveillance,  we  don't  really 
know  which  problems  should  receive  the  priority.  And  Section  906 
to  make  NIOSH  a  separate  agency — I  think  it  would  be  much  more 
effective  if  this  is  done,  and  I  support  the  State  plan  discontinu- 
ance procedures  and  the  victim's  rights  procedures. 

Now,  what  don't  I  favor?  I  favor  plans  for  safety  and  health  com- 
mittees. In  fact  I  would  have  the  officers  of  the  corporation  sign  off 
on  them.  I  do  not  support  joint  committees.  I  do  not  think  you  can 
make  mandating  joint  work  work.  It  works  at  GMUAW,  and  it 
works  other  places,  but  you  can't  make  it  work.  In  my  own  field, 
we  collaborate  in  research.  I  can't  force  collaboration. 

OSHA  training  materials  for  employees — I  would  not  tie  up  the 
valuable  time  of  OSHA  preparing  training  materials.  It  is  an  em- 
ployer responsibility. 

Section  401,  setting  an  OSHA  timetable  for  standards — I  think  it 
is  lovely,  but  it  won't  work.  The  courts  have  been  very  sympathetic 
to  OSHA  treating  other  priorities,  and  merely  making  OSHA  pub- 
licly indicate  why  they  cannot  meet  their  timetable  won't  speed  the 
process  up.  Resources  will  speed  the  process  up. 

Section  504,  mandatory  special  emphasis  programs — it  is  unnec- 
essary. All  that  is  needed  are  resources.  OSHA  can  create  special 
emphasis  programs  any  time  it  wants  to. 

And  finally,  criminal  penalties.  I  think  we  are  going  to  change 
the  entire  climate  in  this  country,  and  it  won't  be  for  the  good  if 
we  make  all  serious  bodily  injury  potentially  subject  to  criminal 
penalties  if  the  burden  of  proof  of  willful  can  be  proved  by  the  Fed- 
eral Government.  We  know  in  this  field  we  play  the  probabilities; 
we  talk  of  probabilities  and  risks.  Many  things  happen  not  because 
people  want  them  to  happen,  but  because  circumstances  cause 
them  to  happen.  I  don't  know  why  the  Department  of  Justice  and 
OSHA  have  not  been  more  forceful  in  forcing  criminal  penalties, 
but  I  think  that's  the  way  to  go,  not  to  expend  this  definition  that 
would  bring  literally  thousands  of  potentially  well-meaning  em- 
ployers under  the  potential  umbrella  of  criminal  penalties. 

Thank  you. 

[The  prepared  statement  of  Dr.  Corn  follows:] 
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Statement  by 

Morton  Com,  Ph.D.,  C.S.P. 
Professor  and  Director 
Division  of  Environmental  Health  Engineering 
School  of  Hygiene  and  Public  Health 
Johns  Hopkins'  University 
615  North  Wolfe  Street 
Baltimore,  MB  21205 

I 

mntpoocnoN 

My  name  is  Morton  Corn.   I  was  educated  as  a  chesrical  engineer  (BChE, 
the  Cooper  Union,  1955)  and  received  graduate  education  in  Sanitary 
Engineering  and  Industrial  Hygiene  from  the  Division  of  Engineering  and 
Applied  Physics,  Harvard  University  (M.S.  1956;  Ph.D.,  1961).    I  served  two 
years  in  the  United  States  Public  Health  Service  as  an  Assistant  Sanitary 
Engineer  (1956-1958).    I  have  held  academe  positions  since  1961  at  the 
University  of  Pittsburgh,  where  I  rose  to  the  rank  of  Professor  in  the 
Graduate  School  of  Public  Health  and  the  Department  of  Chaaical  Engineering 
(1962-1979)  and  at  the  Johns  Hopkins  University  1n  my  current  position  since 
January  of  1980.    I  have  worked  as  an  investigator  and  problem  solver  in 
natters  of  occupational  and  environmental  health  since  1956  and  as  a  teacher 
since  1961.   During  October  1975  to  January  1977,  I  served  as  Assistant 
Secretary  of  Labor  for  Occupational  Safety  and  Health.   This  experience, 
combined  uri  th  nearly  30  years  of  occupational  and  environmental  consultation 
for  over  100  private  sector  organizations,  including  labor  organizations  and 
corporations,  has  provided  insights  into  the  design  and  Implementation  of 
occupational  health  and  safety  programs  in  organizations,  both  1n  the  U.S.  and 
abroad.   Currently,  I  serve  on  the  United  Auto  Workers/General  Motors 
Occupational  Health  Advisory  Board  and  as  a  Trustee,  Associated  Universities, 
Inc.,  which  oversees  the  management  of  Brookhaven  National  Laboratory  and  the 
national  observatories.   Increasingly  I  am  Involved  in  litigation  as  an  expert 
witness,  usually  delving  into  the  circumstances  leading  to  allegations  of 
employer  negligence  in  the  face  of  enployee  injury.   A  complete  Curriculum 
Vitae  is  appended  to  this  statement. 
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Unfortunately,  in  the  twenty  years  since  the  Occupational  Safety  and 
Health  Act  (OSHAct)  was  activated  in  1971,  we  have  not  witnessed  progress 
commensurate  with  expectations.   Injuries,  fatalities  and  diseases  at  work, 
not  to  mention  stress,  remain  matters  highly  refractory  to  change.  The 
frustration  engendered  by  limited  budgets  resulting  1n  inadequate  government 
and  private  sector  efforts  in  occupational  safety  and  health  have  resulted  in 
a  bill  (S-I662)  which  performs  major,  rather  than  minor  surgery  on  the  OSHAct. 
The  OSHAct  is  a  great  enabling  statute  and  has  stood  the  test  of  time  well. 
Changes  are  needed,  but  they  are  not,  for  the  most  part  major.   If  the 
Congress  and  the  Executive  Branch  agreed  to  appropriately  fund  OSHA  and  permit 
the  Agency  to  do  the  job  it  is  capable  of  doing,  I  suggest  the  movement  for 
reforms  to  the  OSHAct  would  be  greatly  reduced.   How  can  we  achieve  Improved 
working  conditions  when  the  Federal  regulatory  agencies  perform  45,000 
inspections  per  year  (1990),  leaving  1n  excess  of  5,000,000  establishments 
uninspected?   How  can  major  research  progress  be  made  when  NIOSH  has  a  budget 
of  less  than  35  cents  per  capita  and  employs  fewer  than  800,  a  staff  smaller 
than  that  of  its  sister  institute  in  Finland,  a  nation  of  approximately  3 
million?  How  can  we  offer  qualified  practitioners  to  employers  seeking  to 
employ  them  when  the  total  Federal  allocation  for  professional  training  and 
education  is  about  9  million  dollars  per  year,  less  than  4  cents  per  capita. 
Ve  get  what  we  pay  for.  As  a  nation  we  seem  prepared  to  pay  an  estimated  50 
billion  dollars  per  year  total  costs  in  occupational  death,  Injury  and 
illness,  but  relatively  little  in  prevention.   The  cost  in  one  state  alone, 
Pennsylvania,  has  been  estimated  to  exceed  3  billion  dollars  per  year1.  Yes, 
I  am  frustrated  by  these  figures  and  others  like  them,  all  revealing  a  poor 
record  of  accomplishment  in  prevention  of  occupational  fatalities,  injuries 

^eumark,  D.,  et.  al.:   Costs  of  Occupational  Injury  &  Illness  in 
Pennsylvania.   J.  Occud.  Med.  33.  971-976  (1991). 
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and  deaths  since  1971.  I  an  pleased  to  be  here  and  to  discuss  needed  changes 
in  the  OSHAct,  we  must  be  careful  not  to  create  major  revisions  that  may  well 
do  ho  re  damage  than  repair.  I  will  now  focus  on  specific  proposed  amendments 
to  the  Act. 

I.   SECTION  101.    SAFETY  AND  HEALTH  PROGRAMS 

Section  27  (29  U.S.C.676)  is  amended  to  deal  with  safety  and  health 
programs.   The  amendment  calls  for  each  employer  to  establish  and  carry  out  a 
safety  and  health  program.   The  ingredients  of  successful  safety  and  health 
programs  are  well  known;  they  are  discussed  in  several  textbooks.    I  have 
opined  on  these  in  a  manuscript  presented  at  the  12th  National  Institutes  of 
Health  Research  Safety  Symposium  held  in  March  1990  and  published  in  those 
Proceedings.2  They  are  also  spelled  out  in  great  detail  in  the  OSHA  Voluntary 
Programs  Guideline.    If  the  characteristics  of  effective  occupational  safety 
and  health  programs  are  reduced  to  a  minimum,  they  are  as  follows: 

1.  Line  management/safety  management  support. 

2 .  The  presence  of  professl onal s/staff  sped allsts. 

3.  The  involvement  of  all  segments  of  the  organization. 

4.  Accountability  of  people,  results  and  activities. 

5.  Reward  structure  keyed  to  performance. 

The  proposed  amendment  that  each  employer  establish  a  safety  and  health 
program  and  that  this  program  be  written  is  a  good  one.   The  appropriate 
follow-up  question  to  ask  is  whether  the  program,  as  described,  will  engender 
the  development  of  the  minimum  characteristics  of  good  programs?   How  will 

^m,  M-:   Risk  Awareness:   "Approaches  to  Selecting  Employee  Risks  for 
Reduction'.    In  Proceedings  of  the  12th  NIH  Research  Safety  Symposium,  March 
22-23,  1990.    NIH  Pub.  No.  91-3200.    DHHS,  PUS,  NIH,  Washington,  D.C.  1991, 
pp.  33-37. 
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each  of  the  ten  plan  requirements  in  the  amendment  be  assessed  for  quality, 
appropriateness  and  implementation?  I  will  not  dwell  on  all  of  the  ten 
requirements.   In  my  opinion,  having  them  in  written  form  will  not  necessarily 
engender  the  development  of  the  characteristics  of  good  safety  programs.  I 
endorse  the  presence  of  a  written  plan,  but  believe  there  must  be  some 
additional  thought  given  to  the  evaluation  of  that  plan  for  its  quality  and 
effectiveness.    In  addition,  in  order  to  encourage  senior  line  management 
support  and  involvement  I  would  superimpose  what  will  strike  many  as  a 
revolutionary  suggestion.   I  propose  that  the  chief  executive  officer  or  the 
president  of  each  organization  be  required  to  sign  that  plan,  and  to  attest  to 
his  understanding  and  approval  of  that  plan.  Any  future  major  shortfalls  of 
that  plan  are  his/her  responsibility. 

SECTION  201.   SAFETY  AND  HEALTH  COMMITTEES  AND  EMPLOYEE  SAFETY  AND 
HEALTH  REPRESBITATIYES 

Let  me  dwell  on  the  requirement  of  joint  management/employee  safety 
committees.   Joint  safety  and  health  committees  are  extraordinarily  effective 
in  some  organizations  and  failures  in  others.  The  UAH/General  Motors  joint 
safety  and  health  effort  is  one  I  am  familiar  with.   It  works.    I  serve  on  the 
Occupational  Health  Advisory  Board  of  that  joint  agreement.  Other 
organizations  could  be  dted  where  joint  efforts  do  not  work.   I  do  not  think 
it  wise  to  require  a  joint  health  and  safety  committee.  On  the  other  hand,  it 
is  essential  to  have  1  health  and  safety  committee  and  to  encourage  joint 
effort.   Effective  safety  and  health  programs  reflect  the  'culture"  of  an 
organization.   United  States  firms  are  desperately  trying  to  develop  cultures 
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that  encourage  and  reward  employee  participation  in  furthering  the  efficiency 
and  productivity  of  the  organization.   Where  such  cultures  have  developed 
there  are  usually  joint  health  and  safety  programs.    If  there  is  a  plan  for 
the  organization  and  a  health  and  safety  committee  that  1s  charged  with 
nonitoring  that  plan,  there  is  a  reasonable  chance  of  a  successful  health  and 
safety  prograa.   By  forcing  joint  plans  on  U.S.  employers  and  line  management 
there  is  a  very  large  risk  that  the  effort  will  be  symbolic  in  nature, 
engendering  significant  management  resistance.    In  the  safety  and  health  field 
we  talk  about  performance  standards  and  specification  standards.    OS  HA  went 
through  major  efforts  in  the  late  1970s  and  1980s  to  revise  originally  adopted 
consensus  specification  standards  to  performance  standards.   The  requirements 
in  Section  201  with  regard  to  safety  and  health  committees  is  a  specification 
standard  with  extraordinary  detail  on  how  the  committees  will  be  chaired  and 
how  representatives  of  employees  will  be  appointed  in  organized  and  non-union 
organizations.    The  activities  of  these  conanittea  are  also  spelled  out  in 
detail.   This  is  a  specification  concept.    It  is  an  expression  of  the 
ubiquitous  frustration  mentioned  earlier  in  this  statement.   Section  201 
proposes  mlcrooanagement  of  health  and  safety  in  the  workplace  by  the  Federal 
Government.   I  do  not  believe  1t  will  work. 

Once  again,  I  endorse  the  concept  of  the  written  plan  and  would  have 
that  available  for  OSHA  inspection  and  confirmation  by  Interviews  with 
employees  to  ascertain  Its  Implementation.   I  would  require  a  safety  committee 
which  would  relate  to  the  implementation  of  the  plan,  but  not  a  joint 
employer/employee  committee.   It  1s  to  be  hoped  that  there  would  be  Increasing 
numbers  of  organizations  that  would  develop  joint  employee/employer  efforts 


along  these  lines,  but  mandating  it  will  not  make  it  happen.   We  speak  of 
collaborative  research  at  universities  as  joint  investigation  of  an 
interdisciplinary  nature  that  can  attack  "big*  questions.   At  universities  we 
cannot  force  effective  researcher  collaboration.    It  Bust  grow  of  its  own 

accord  to  be  effective. 


SECTION  701.    OSHA  AND  RIOSH  TRAINING  ACTIVITIES 

I  am  strongly  in  favor  of  employee  education  and  training.  This  is 
currently,  and  should  be  the  responsibility  of  the  employer.   The  employer 
should  also  be  responsible  for  preparing  educational  materials.   Precious  OSHA 
staff  should  not  be  assigned  the  role  of  preparing  educational  material  a>S* 
proposed.   In  Section  701,  amendments  indicate  that  the  Secretary  will  develop 
training  materials  to  assist  employers.  This  is  such  a  major  undertaking  that 
it  could  swamp  OSHA,  an  understaffed  agency.   Perhaps  the  most  significant 
contribution  of  NIOSH  in  the  20  years  of  its  existence  has  been  its  consistent 
education  and  training  efforts  that  have  resulted  in  the  graduation  of 
literally  thousands  of  occupational  physicians,  hygienists,  nurses  and  safety 
professionals.   These  are  the  staff  professionals  that  advise  and  assist 
employers  and  employees  with  carrying  out  their  obligations  under  the  Act.  It 
is  a  conspicuous  omission  from  the  amended  Act  that  it  does  not  beef  up  the 
provisions  that  would  provide  funds  to  increase  the  numbers  of  these 
individuals.   If  the  environmental  monitoring  and  medical  surveillance 
standards  are  promulgated  large  numbers  of  hygienists  and  physicians  will  be 
required.   These  professionals  are  currently  In  short  supply. 
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The  heavy  reliance  on  employee  education,  as  contrasted  to  professional 
education,  to  achieve  less  hazardous  workplace  suggests  or  implies  that 
insight  and  understanding,  coupled  with  very  specific  technical  knowledge  and 
behavioral  understanding,  is  not  required  in  the  workplace.   One  cannot  learn 
the  fundamentals  of  the  professions  cited  above  through  education  and  training 
materials  provided  to  employers  to  provide  to  employees.   Just  as  the  Congress 
came  to  recognize  that  OSHA  is  a  professional  organization  requiring 
professional  staffing,  it  must  recognize  that  progress  with  health  and  safety 
in  the  workplace  is  critically  dependent  oh  the  presence  of  specialists  with 
professional  knowledge.   In  many  countries  in  the  world,  including  European 
and  South  American  countries,  occupational  safety  and  health  laws  mandate  that 
certain  professionals  be  hired  In  numbers  depending  on  the  size  of  the 
organization.   Those  laws  are  based  on  the  understanding  that  the  presence  of 
the  professionals  will  inevitably  bring  into  those  organizations  knowledge  and 
mechanisms  for  improved  occupational  safety  and  health  programs. 

In  the  environmental  field  in  the  United  States  we  have  created  very 
messy  situations  with  respect  to  certification  of  asbestos  contractors, 
asbestos  managers,  asbestos  removers,  radon  specialists  and  there  1s  now  talk 
of  certifications  ranging  from  3-5  days  for  specialists  in  Lead  abatement. 
These  approaches  fail  to  recognize  that  almost  every  major  advance  In 
occupational  safety  and  health  in  this  country  has  been  associated  with  public 
health  and  medical  professionals  determined  to  bring  about  change.  My 
primary  professional  goal  as  Assistant  Secretary  at  OSHA  was  to  upgrade  the 
professionalism  of  the  agency  in  terms  of  Its  knowledge  and  the  way  it 
interacts  with  the  public.  Only  in  this  way  will  a  regulatory  agency  gain 
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public  respect  and  have  continuity.   Toj  promote  health  and  safety  in  the 
workplace  we  oust  acknowledge  that  the  presence  of  professional  staff 
specialists  is  essential.   This  seems  to  be  a  period  in  our  history  of 
denigrating  the  professions  and  specialists  and  not  sufficiently  crediting 
then  for  accomplishments  of  the  past.   I  strongly  urge  you  to  reconsider  the 
need  for  increased  emphasis  on  professional  education  in  occupational  safety 
and  health,  and  to  recognize  that  preparation  of  educational  materials  for 
employers  should  not  be  a  high  priority  for  OSHA. 

SECTION  301.    EXTENSION  OF  COVERAGE  TO  PUBLIC  EMPLOYEES 

This  extension  of  coverage  is  long;  overdue.  The  lack  of  coverage  of 
public  employees  has  created  a  second  class  citizenry  with  respect  to 
occupational  safety  and  health.  Under  the  OSHAct  the  Federal  Advisory  . 
Commitment  on  Occupational  Safety  and  Health  1s  charged  with  coordinating  the 
compliance  responses  of  federal  agencies  to  the  act.    It  was  frustrating 
during  my  tenure  as  Assistant  Secretary  to  observe  the  lagging  pace  of  the 
federal  agencies.   The  situation  has  not  materially  changed  in  the  intervening 
years.   This  statement  can  be  extended  to  state  and  local  levels.    I  applaud 
this  extension  of  coverage,  but  remind  you  that  it  places  greater  demands  on 
OSHA,  and  will  necessitate  increased  OSHA  resources  to  do  the  job. 
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SECTION  401  •   TIME  FRAMES  FOR  SETTIK6  STANDARDS 

The  pace  cf  OSHA -standard  settingj  has  been  frustrating  to  all  parties 
concerned.   In  its  20  year  history  OSHA!  has  promulgated  less  than  three  dozen 
permanent  standards.  The  Administrative  Procedures  Act  places  a  heavy  burden 
on  the  agency,  although  the  public  records  generated  in  each  permanent 
standard  hearing  have  been  statements  of  the  state-of-the-art  in  that 
particular  subject  area.    The  amendments  proposed  suggest  the  operative 
rationale  is  that  by  having  OSHA  publicly  respond  to  any  delays  in  the 
timetable  proposed  it  will  embarrass  the  agency  into  doing  better.   Let  me 
assure  this  committee  that  all  members  of  the  OSHA  standards  staff  have  tried 
to  do  better.   As  long  as  the  adversarial  relationship  between  U.S.  management 
and  labor  in  safety  and  health  continues  to  exist,  and  it  ji  adversarial,  the 
burden  on  the  agency  will  remain  enormous,  because  staff  anticipate  a  legal 
challenge  to  every  standard  promulgated.   The  amendments  proposed  will  not 
improve  the  pace  of  regulation. 

Two  things  can  be  done.  First,  provide  more  resources  to  enable  OSHA  to 
mount  additional  groups  of  staff  to  address  multiple  standards  while  still 
responding  to  the  latest  emergency  in  the  media.  Second,  I  urge  you  to 
consider  mandating  that  HIOSH  and  OSHA  jointly  work  on  standards.  The  two 
agencies  have  never  fully  cooperated.   OSHA  could  use  major  assistance  on 
preparation  of  legally  defensible  standards.  OSHA  does  not  need  doctments 
transmitted  from  HIOSH  that  are  essentially  literature  reviews  Informing  OSHA 
that  stringent  standards  should  be  promulgated.  This  was  the  history  of  the 
HIOSH  Criteria  Documents  effort.  The  documents  could  not  stand  critical 
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review  in  terns  of  reccaaendations  for  a  standard.   They  did  not  fulfill  the 
legal  burden  imposed  on  OSHA  in  promulgating  a  standard.     Section  405 
(d)(i)(l)  of  the  amendments  charges  the.  Secretary  of  HHS  through  NIOSH  with 
recommending  updates  of  permissible  exposure  limits.    It  is  another  such  trap. 
NIOSH  will  reconnend  changes  based  on  scholarly  literature  reviews  and  OSHA 
staff  will  know  that  the  literature  review  of  NIOSH  has  not  taken  then  10%  of 
the  road  to  promulgation  of  a  standard. :  When  I  was  Assistant  Secretary  the 
involvement  of  NIOSH  in  standards  development  was  an  option  of  the  Director  of 
NIOSH,  one  he  did  not  exercise. 

Finally,  the  committee  is  aware  of;  the  position  of  the  courts,  who  have 
been  sympathetic  to  the  agency  in  balancing  competing  priorities  and  delaying 
standards.   In  my  opinion,  the  only  way  OSHA  will  ever  meet  its  mandate  in  the 
promulgation  of  standards  is  by  the  generic  approach  to  standards.  The 
generic  standard  approach  can  work  not  only  for  labelling,  hazard 
ccasBunication,  medical  surveillance  and  environmental  monitoring,  but  for 
groupings  of  chemicals.   The  agency  must  use  more  imagination  and  ingenuity  to 
address  standards  on  more  than  a  substance  by  substance  basis  In  the  health 
area,  or  by  single  problem  areas  in  safety. 

SECTION  406.    EXPOSURE  MONITORING  AND  MEDICAL  SURVEILLANCE 

Generic  standards  have  already  been  alluded  to.   The  Initial  focus  on 
exposure  monitoring  and  medical  surveillance  is  excellent.   In  fact,  it  1s 
long  overdue.   I  would  not  restrict  the  exposure  monitoring  to  harmful  toxic 
chemicals  or  physical  agents  for  which  an!  exposure  limit  has  been  established 
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by  OSHA  [Section  406  (d)(1)(B)].   The  enployer  has  recourse  to  other  exposure 

guidelines  and  should  be  required  to  assess  the  potential  risk  of  all 

i 

potentially  toxic  materials  or  physical;  agents  on  the  premises. 

In  Section  407,  Standard  on  Ergonomic  Hazards,  another  OSHA  standards 
priority  is  set.  This  is  an  important  standard,  and  I  have  no  problea  with 
listing  it  in  addition  to  the  exposure  and  nedical  surveillance  standards. 
Once  again,  the  Congress  is  inicromanaging  by  mandating  standards  priorities. 
In  this  particular  case,  I  agree  with  the  selection  of  standards  priorities 
and  endorse  it.   However,  the  coonittee  should  recognize  that  the  agency  oust, 
in  the  long  term,  set  its  own  priorities.   I  do  not  agree  to  the  general 
approach  of  superimposing  on  the  agency  the  standards  priorities  of  the 
Congress.   OSHA  and  NIOSH  must  establish  and  utilize  records  and  databases  to 
establish  standards  in  those  areas  where  the  most  effective  gains  can  be  made 
to  reduce  workplace  risks. 

V.  ENFORCEMENT 

SECTION  504.    MANDATORY  SPECIAL  EMPHASIS; 

I  do  not  understand  why  this  section  is  necessary.   OSHA  has  the 
authority  to  designate  Special  Emphasis  Programs  and  has  done  so  in  the  past. 
The  limitation  1s,  once  again,  resources j 
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SECTION  506(B) 

The  two  changes  recognizing  the  interim  period  when  a  citation  is 
challenged  results  in  nonconpliar.ee  and; the  absence  of  verification  of 
abatement  are  such  needed  Improvements.  \ 

\ 

SECTIONS  508.  AND  509.  RIGHT  OF  EMPLOYEE  REPRESENTATIVES  TO  PARTICIPATE  IN 
OTHER  PROCEEDINGS 

This  provision  has  a  history  of  dispute  and  citation  resolution  in  the 
absence  of  employees  providing  Input  to  agreements  that  fall  short  of  direct 
abatement.   It  is  an  Important  addition.;  Similarly,  agreements  that  call  for 
major  downgrading  of  penalties  should  have  some  employee  input. 

I  also  believe  that  resolutions  of; employer  contests  in  OSHA  Area 
Director  offices  should  have  the  compliance  officer  who  issued  the  initial 
citation  present.    In  the  last  ten  years;  in  particular,  OSHA  has  resolved 
citations  in  Area  Director  Offices  without  the  compliance  officer  present. 
These  circumstances  have  been  relayed  to  me  by  numerous  compliance  officers. 
The  strong  thrust  to  resolve  the  literally  thousands  of  citations  issued  by 
OSHA,  all  of  which  cannot  be  heard  before  attain  1  strati ve  law  judges  for  the 
simple  reason  that  the  agency  cannot  mount  that  many  hearings  with  staff 
present,  1s  responsible  for  these  occurrences.   It  1s  a  process  that  needs  the 
person  most  familiar  with  the  original  citation  present.   Thus,  the  employee 
who  must  live  with  the  results  of  any  agreement  and  the  OSHA  staff 
professional  who  understands  the  modifications  of  a  citation  should  be  present 
at  any  administrative  discussions  of  modifications. 
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SECTION  510.  IMMINENT  DANGER  INSPECTIONS 

The  keying  of  the  right  of  employee  refusal  to  work  on  the  basis  of  a 
tagged  iaorinent  danger  is  a  good  addition  to  the  Act.   Once  again,  the  need 
for  a  high  level  of  OSHA  Conplianca  Safety  and  Health  Officer  competence  1s 
critical  because  the  incorrect  designation  of  imminent  dangers  will  be  costly 
in  terns  of  work  interruption  and  good  will  between  OSHA  and  regulatees. 

SECTION  512.    OSHA  CRIMINAL  PENALTIES  ; 

Alnost  all  safety  and  health  professionals  of  ny  acquaintance  believe 
that  the  criminal  penalties  section  of  the  OSHAct  have  not  been  sufficiently 
used.  There  is  nothing  in  the  present  act  that  precludes  them  being  used  more 
frequently.   Apparently,  the  Department  of  Justice  and  OSHA  have  not  chosen  to 
pursue  criminal  penalties  as  rigorously  as  is  possible.    I  am  very  concerned 
with  Section  512(h)  where  "serious  bodily  injury"  is  the  basis  for  a  criminal 
penalty.   There  are  literally  thousands  of  OSHA  serious  citations  annually  and 
they  will  be  potentially  subject  to  criminal  penalties,  1f  serious  bodily 
injury  occurs,  provided  the  government  meets  the  burden  of  proving  "willful 
intent".   I  have  consulted  for  over  100  private,  government,  legal  and  non- 
profit clients  and  have  appeared  in  numerous  courtrooms  Involving  health  and 
safety,  both  for  plaintiff  and  for  defense,  and  have  seldom  encountered 
employers  with  evil  intentions  or  who  have  willfully  caused  the  death  or 
serious  bodily  injury  of  employees.  There  have  been  some,  but  they  have  been 
few.   Those  of  us  in  safety  and  health  know  that  this  field  of  effort  is  one 
involving  probabilities  of  occurrence  of  events.  He  talk  1n  terms  of 
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probabilities  and  risks.    I  an  fearful  that  every  serious  violation  associated 
with  the  definition  of  ■serious  bodily  injury"  in  Section  512(6) (b)  could 
lead  to  possible  criminal  action.   This  will  create  an  entirely  different 
climate  in  which  to  accomplish  our  goals.   It  will  also  paint  with  a  broad 
brush,  that  of  criminal,  a  large  number  \ of  employers  who  receive  serious 
citations,  some  associated  with  •serious  bodily  Injury",  but  are  actively 
concerned  with,  and  are  attempting  to  improve  working  conditions.    I  would 
leave  the  OSHAct  as  it  1s  with  regard  to  criminal  penalties  and  encourage  OSHA 
and  the  Department  of  Justice  to  undertake  more  prosecutions  in  those  cases 
deserving  them,  amend  the  Act. 

VI.      PROTECTION  OF  EMPLOYEES  FROM  DISCRIMINATION 
SECTION  601.   ANTHJISCRIKINATION  PROVISIONS 

The  major  problem  of  employees  reporting  such  Incidents  is  lack  of 
income  during  the  period  between  filing  and  resolution  of  the  case.  Section 
11(c)  cases  have  dragged  on  for  years,  at  great  cost  to  the  reporting 
employee.   This  amended  section  does  not  correct  this  problem,  although  it 
does  establish  a  timetable  of  120  days  for  the  Secretary  to  resolve  a  filing. 
I  will  be  amazed  if  such  a  timetable  is  adhered  to. 

Section  601(b)(2)  extends  discrimination  actions  beyond  the  employee 
complaining  to  OSHA,  to  Include  the  employee's  refusal  to  work  based  on  the 
employee  having  a  "reasonable  apprehension  that  performing  such  duties  would 
result  in  serious  injury  to  the  employee  or  other  employees."   This  provision 
indicates  little  working  knowledge  of  U.Sl  workplaces.   First,  it  assumes  the 
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»o st  serious  workplace  hazard  "apprehended"  by  employees  not  knowledgeable  in 
safety  and  health.   Also,  ft  is  a  potential  lever  for  employees,  for  all  types 
of  reasons  unrelated  to  safety  and  health  to  confront  employers  with  requested 
changes  that  they  "apprehend-  to  be  necessary,  perhaps  to  be  refused  their 
change,  and  then  to  refuse  work.   Regardless  of  final  resolution  of  the 
differences  by  procedures  outlined,  disruption  of  work  will  occur.   I  appeal 
to  you  to  delete  this  provision.   Require  that  the  employee  complain  to  OSHA 
as  originally  conceptualized  in  the  OSHAct,  and  let  the  resolution  of  the 
natter  proceed  between  OSHA,  the  professional  health  and  safety  agency  and  the 
employer,  with  the  enployee  participating.   Section  601,  as  written,  will 
simply  not  work  effectively. 

IX.  NIOSH 

SECTION  903.    INFORMATION  AND  EDUCATION  ABOUT  OCCUPATIONAL  ILLNESSES 

I  served  on  a  NIOSH  Consultant  Panel  several  years  ago,  that  extensively 
examined  the  feasibility  of  scientifically  determining  such  risk  and  then 
practically  and  with  appropriate  qualifications  notifying  potentially  affected 
employees  of  such  rlsk(s).   He  concluded; and  formally  reported  that  this  can 
be  accomplished.    I  believe  this  is  a  positive  amendment  to  the  ACT  and 
support  it. 

j 

SECTION  905.    NATIONAL  SURVEILLANCE  PROGRAM 

i 

i 

This  1s  a  greatly  needed  addition  to  the  ACT.   Without  a  good  database 

i 

on  the  nature  and  extent  of  the  problem(sj)  in  occupational  safety  and  health, 
effective  remedial  programs  cannot  be  designed. 
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SECTION  906.    ESTABLISHMENT  OF  NIOSH  AS  A  SEPARATE  ASENCY  WITHIN 
PUBLIC  HEALTH  SERVICES 

Amen.   NIOSH  is  greatly  hampered  by  Its  location  within  the  complex  of 
the  Communicable  Disease  Center.    It  requires  a  separate  agency  designation 

and  identity  to  effectively  discharge  its  duties. 

X.      STATE  PLANS 

As  Assistant  Secretary,  I  attempted  to  curtail  one  ineffective  state 
plan  and  failed.    These  amendments  add  much  needed  continuing  performance 
criteria  that  will  form  a  basis  for  continuing  evaluation  of  state  performance 
after  the  initial  Section  18  (29  U.S.C.  667)  qualification  of  the  state  plan. 
The  ongoing  evaluation  has  been  the  missing  link.   Because  the  loss  of  a  state 
plan  is  an  embarrassment  to  the  state's  Governor,  its  representatives  in 
Washington  and  in  the  state  legislature,  objective  criteria  and  documentation 
of  deficiencies  are  needed  to  overcome  the  inevitable  political  opposition  to 
initial  steps  to  remove  state  authorization.   This  amended  section  prescribes 
procedures  which  should  Improve  the  situation,  although  I  find  the  timetable 
unrealistic  against  a  background  of  allocated  agency  resources  not  differing 
greatly  from  current  resources. 
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xi.    victim's  urns 

I  support  this  section.  It  holds  the  promise  of  shedding  additional 
light  on  the  circumstances  surrounding  an  unfortunate  episode  of  injury  or 
death  and  provides  an  appropriate  input: to  any  modification  of  a  citation. 

In  closing,  I  again  raise  the  issue  of  resource  allocation.   If  the 
OSHAct  is  to  be  amended,  there  oust  be  a  substantial  increase  in  funding  to 
OSHA  and  NIOSH.   These  agencies  are  underfunded  and  understaffed  when  their 
present  responsibilities  are  considered  J  They  cannot  do  more  with  less,  a 
pleasant  sounding  but  false  expression  of  recent  years.   Any  amendments  to  the 
OSHAct  will  require  that  they  do  more.  In  the  future,  we  will  be  even  more 
frustrated  in  U.S.  occupational  safety  and  health  if  we  proceed  with  these 
amendments  and  fall  to  substantially  increase  agency  funding. 

Thank  you  for  permitting  me  to  introduce  these  comments. 
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Senator  Metzenbaum.  Thank  you  very  much,  Dr.  Corn. 

Dr.  Phil  Landrigan,  a  former  NIOSH  official  and  director  of  the 
Division  of  Surveillance,  Hazard  Evaluations  and  Field  Studies, 
now  at  Mt.  Sinai  Medical  School. 

Dr.  Landrigan,  please  proceed. 

Dr.  Landrigan.  Thank  you,  Senator.  I  am  pleased  to  be  here  this 
morning,  and  I  am  pleased  to  offer  my  strong  support  and  my 
strong  endorsement  for  this  bill,  S.  1622.  I  think  it  is  timely,  I 
think  it  is  necessary,  I  think  it  is  overdue. 

In  my  opinion  the  strongest  reason  for  urging  reform  of  the 
OSHA  Act  here  in  1991  is  the  fact  that  occupational  disease  and 
occupationally-induced  disability  and  death  are  still  very  much 
with  us  today,  21  years  after  passage  of  the  OSHA  Act  in  1970. 

To  be  sure,  progress  has  been  made  on  some  fronts.  Certain  of 
the  worst  hazards  have  been  curbed.  The  issue  of  occupational  dis- 
ease is  less  shrouded  in  secrecy  than  it  was  two  decades  ago.  An 
ineradicably  high  level  of  expectation  has  been  created  in  the 
American  workplace  about  occupational  safety  and  health. 

However,  despite  that  expectation  and  despite  the  progress  that 
has  been  made,  there  are  massive  problems  that  remain.  We  did 
surveys  3  years  ago  in  New  York  State  to  estimate  the  extent  of 
occupational  disease  there,  and  we  subsequently  extrapolated  these 
findings  to  the  Nation.  We  calculate  that  each  year  in  the  United 
States  between  50,000  and  70,000  American  men  and  women  die  as 
the  result  of  chronic  disease  which  is  the  result  of  past  toxic  expo- 
sure in  the  workplace.  These  numbers  do  not  include  the  10,000 
workers  who  die  each  year  as  the  result  of  traumatic  injury  suf- 
fered at  work. 

Moreover,  these  diseases  and  injuries  are  very  expensive.  The 
other  witnesses  have  given  cost  figures,  and  we  all  agree  that  the 
cost  of  occupational  disease  and  injury  goes  into  the  billions  of  dol- 
lars per  year. 

It  is  terribly  important  that  we  all  remember  that  occupational 
disease  and  injury  is  almost  entirely  preventable.  These  are  not 
necessary  conditions  of  life;  they  are  diseases  and  injuries  that  are 
caused  by  manmade  conditions,  and  therefore  they  can  be  prevent- 
ed by  amelioration  and  modification  of  those  conditions.  I  think 
this  bill  is  very  much  on  the  right  track  as  it  seeks  to  achieve  those 
goals. 

I'd  like  to  comment  on  several  specific  features  of  the  bill  which 
I  think  are  strong  and  good  and  go  entirely  in  the  right  direction. 
First  of  all,  I  entirely  endorse  the  notion  that  is  espoused  in  Sec- 
tion 101  that  written  safety  and  health  programs  be  created  for 
workplaces  throughout  the  United  States. 

I  spent  a  year  in  graduate  school  in  England  in  the  late  1970's, 
and  at  that  time  the  existence  of  written  plans  for  creating  safety 
and  health  goals  was  absolutely  standard  in  British  workplaces.  It 
is  a  very  useful  device  because  it  puts  a  company  on  record  as 
having  established  specific  goals;  it  provides  a  yardstick,  and  it  is  a 
yardstick  to  which  the  firm  can  be  held  accountable  if  it  fails  to 
meet  the  goals. 

Moreover,  on  a  more  positive  note,  I  think  when  a  company  goes 
through  the  endeavor  of  creating  this  sort  of  targeted  program, 
there  is  then  institutionalized  within  the  corporate  structure  a 
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means  for  evaluating  the  managers,  the  mid-level  managers  and 
top-level  managers,  and  enlightened  companies  can  use  a  manag- 
er's performance  in  regard  to  achieving  safety  and  health  goals  as 
one  of  the  criteria  for  judging  the  manager's  success,  his  promo- 
tion, his  salary,  his  bonus. 

Second,  I  fully  endorse  the  notion  of  joint  safety  and  health  com- 
mittees. The  issue  is  too  important  to  be  left  to  voluntarism.  Work- 
ers and  management  have  to  come  together  under  a  legally  man- 
aged climate,  and  together  invest  jointly  in  the  creation  of  a  safety 
and  healthful  workplace.  I  fully  support  that. 

Section  301,  the  extension  of  OSHA  coverage,  I  fully  endorse.  I 
recall  back  during  the  6  years  when  I  was  in  Cincinnati  in  your 
State,  directing  the  NIOSH  Division  of  Field  Studies,  that  some  of 
my  most  frustrating  moments  as  a  NIOSH  division  director  were  in 
our  efforts  to  get  into  Federal  facilities — into  the  Piketon  facility  in 
Piketon,  OH,  the  Fernald  nuclear  facility  outside  of  Cincinnati — 
where  DOE  and  their  contractors  each  claimed  that  the  responsi- 
bility lay  with  the  other  for  granting  us  right  of  entry,  and  in  each 
case  they  succeeded  in  delaying  for  several  years  NIOSH  investiga- 
tions of  those  plants,  and  in  each  case  it  took  Congressional  inter- 
vention to  finally  break  through  and  get  in. 

I  very  much  support  the  provisions  for  accelerating  and  stream- 
lining the  standard-setting  procedures  that  are  embodied  in  Section 
401.  The  process  of  setting  standards  within  OSHA  has  been  gla- 
cially slow,  except  for  the  occasional  mass  introductions  of  poorly- 
conceived  numerical  standards  without  backup,  as  was  done  a 
couple  of  years  ago,  and  the  very  carefully  elucidated  procedures 
that  are  outlined  in  Section  401  are  ail  to  the  good. 

I  support  the  notion  that  Dr.  Corn  also  supported,  for  rapid 
abatement,  and  I  fully  support  Dr.  Bingham's  suggestion  that  the 
OSHA  inspector  have  the  ability  to  shut  the  job  down  when  cases 
of  imminent  hazard  are  found. 

Finally  with  regard  to  the  several  provisions  that  touch  upon 
NIOSH,  first  of  all,  I  support  entirely  the  notion  that  NIOSH  be 
given  the  power  and  the  resources  to  run  a  good  national  surveil- 
lance program  for  occupational  disease.  A  number  of  years  ago  the 
House  of  Representatives  held  hearings  on  the  programs  for  sur- 
veillance of  occupational  disease  in  the  United  States,  and  the 
system  was  characterized  as  fragmented,  unreliable,  and  70  years 
behind  the  times.  That  was  a  decade  ago,  and  things  have  gotten  at 
best  minimally  better. 

Second,  I  support  the  notion  that  is  embodied  in  Section  405,  that 
NIOSH  be  required  periodically  every  3  years  to  evaluate  permissi- 
ble exposure  limits  and  that  OSHA  be  required  in  a  formal  fashion 
to  respond  to  those  recommendations  that  are  made  by  NIOSH. 
Too  often  in  the  past  NIOSH's  recommendations  have  been  ig- 
nored. 

Last,  I  support  with  regard  to  the  accelerated  timetable  for 
standard-setting.  I  point  out  that  in  the  past  when  OSHA  has  dilly- 
dallied and  delayed  over  the  years  in  setting  standards,  workers 
have  been  exposed  to  toxic  substances  at  unnecessarily  high  levels. 
They  have  sickened  and  they  have  died  as  the  result  of  OSHA's 
delay,  Classic  examples  are  benzene,  where  several  hundred  work- 
ers will  ultimately  die  unnecessarily  of  leukemia  and  lymphoma  as 
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the  result  of  OSHA  delays,  and  in  the  case  of  formaldehyde  there 
was  a  7-year  delay,  and  workers  are  ultimately  going  to  die  of 
nasal  cancer  and  lung  cancer  as  the  result  of  exposures  that  were 
incurred  during  those  years  of  the  delay. 

This  bill  is  overdue.  It  is  a  good  bill,  and  I  fully  endorse  it  and 
commend  you  and  Senator  Kennedy  on  having  introduced  it. 

Thank  you. 

[The  prepared  statement  of  Dr.  Landrigan  follows:] 
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TMttaeay  of 

Philip  J.  Laadrlfaa.  M.D.,  M.l«. 

Pzofaaoor  and  Chairaan 
Departaaat  of  Caasuaiey  Kadicina 
Mount  Sinai  Zaboel  of  Maflf nine 
■aa  Tort,  Sew  Yoxfc 

Mr.  tTm-frr*^  «sd  Meabase  of  the  Subeoaaitteo, 

My  out  ia  Philip  j.  Laadriaan.  I  an  &  phyoieiaa,  end  I  aa  Prefaacor  and 
Chairaan  cf  the  Depaztaens  of  Cosmsity  Mediolae  and  Director  of  eh*  Diviiicm 
of  Invironaentel  and  Occupational  Medicine  of  the  Mount  Sinai  School  of  Medicine 
of  tba  City  Unlvtrilty  of  lew  Tors.  I  an  a  board  eoreifiad  cpcelallet  in 
occupational  aadioiaa.  Froa  1979  to  1915,  I  aaa  Director  of  the  DiTlaion  of 
Surveillaneo,  Rasaxd  Ivaluatione  and  Plaid  Studiaa  of  tha  national  Institute  for 
Occupational  Safety  and  Health  (510SH) .  a  copy  of  ay  currieulua  vltaa  la 
attached. 

I  an  plaaead  to  appaar  beforo  you  today  to  taatify  1c  regard  to  S.1S22, 
the  Conprohonalve  Occupational  Safoty  and  Health  laforn  Act.  Thia  la  a  neat 
lapertaac  bill.  It  la  tinely  and  neceaeary.  I  aa  pieaaed  to  fiva  it  ay  stteaf 
«nd  eathuaiaatio  aupport. 

camn  man  ft»  <miAT^T  msj  a  —  htt*  — *th 

Accurate  lnforaation  la  not  available  es  Aa  owner  of  eenea  of 
occupational  ilinaaa  that  occur  aaah  year  in  tha  Haloed  Stataa.  Pablia  health 
surveillance  systems  fcr  occ5*>e£icnai  dlooaoo  bars  been  daaorlb&d  la  a 
Congreeeienel  report  aa  'fraaaaatad,  unreliable,  and  70  years  bahind  the  tiaoe."' 

To  develop  a  current  aatlaata  ef  Aa  extern©  of  oecuagtlonal  disease  in 
tola  count ty,  aaaban  of  etar  desertaent  at  tfao  stat  llaai  School  af  aadioiaa 
examined  death  certificate  sad  diaaaaa  jaajjaaao  lafeaaelon  for  the  Iteta  of 
no*  York.*  Za  aaah  of  six  aajor  ccteforlea,  as  aa tlaatad  «ho  aasber  of  doatha 
that  rare  attzibuaabla  to  occupation.  It  oaa  oaloa]  etna*  that  aaoh  yoar  bat—a 
4,700  and  4,400  daatha  la  Saw  Task  are  one  to  oofflioottonal  diaaaaa. 
smtraaeletlnf  thaaa  estimates  la  Aa  Baited  States,  it  aaa  ba  calculated  that 
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approximately  50,000  to  70,000  deaths  end  530,000  new  oyn  of  illness  each  year 
in  the  Unitad  States  ar»  caused  by  toxic  occupational  cxposurss.* 

These  estlaatss  do  not  include  the  10 -ail lion  or  more  ptrioni  who  suffer 
traumatic  injuries  on  tho  job  each  year.  Ho?  do  they  include  the  10,000  who  die 
each  year  ae  the  result  of  traumatic  injuries  suffered  at  work. 

The  costs  of  occupational  illnesses  are  substantial.  The  direct  and 
indirscc  nodical  costs  that  are  incurred  each  year  in  the  United  State*  as  the 
result  of  occupational  illness  are  estimated  conservatively  to  total  ewer  $6- 
billion.4 

In  the  21  years  that  have  elapaed  since  passage  of  the  Occupational  Safety 
and  Health  Act  in  1970.  progress  has  been  aede  in  the  prevention  of  occupational 
disease  in  the  united  States  Sons  of  the  worst  abuses  have  been  curbed. 
Standards  have  replaced  guidelines.  Secrecy  about  work-related  hazards  la  lasa 
common.  An  ineradieably  high  level  of  expectation  about  occupational  health 
waa  created  by  the  peaeege  of  the  OSBA  Ant. 

Nevertheless,  success  in  eliminating  work»related  disease  has  remained 
elusive.  Cenoar  mortality  is  increasing,  and  occupational  exposures  appear 
aooounc  for  at  leaat  part  of  this  trend.*  Death  rated  In  underground  mining  here 
rlaeu.*  Asbestos,  although  need  less  frequently  than  in  the  peat,  remains  widely 
dispersed;  approximately  10,000  asheaees- related  deaths  ere  expected  to  occur 
la  the  united  States  each  year  for  the  remainder  of  the  century.  By  the  year 
2000,  more  than  300,000  American  workers  will  have  died  as  a  consequence  of 
occupational  exposures  to  asbestos,*  Silicosis  la  still  common  among  miners  and 
foundry  workers;*  a  recent  review  indicated  that  levels  of  silica  exposure  in 
43  per  cent  of  American  ferrous  foundries  remain  above  legally  mandated 
stsndards.*  The  recent  tragedy  in  the  chicken  factory  In  worth  Carolina  reminds 
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us  that  ssfsty  hasarda  are  still  «11  too  oeaajon  is  anerloen  vorkplasss  sad  that 
ehsss  hasarda  ean  kill.  Finally,  reeent  data  fro*  our  group  and  from  tha 
Govsrnnenc  Accounting;  Office  indleata  that  child  labor  with  ita  attendant  health 
hasarda  is  on  tha  lnoroata.10 

mmmm  m  w^Bam  ir"4i 

Ths  groat  trsgedy  of  tha  current  situation  is  occupational  health  is  tfeat 
vork> related  diseases  ars  entirely  uaneoeeeery.*  Ibey  art  highly  preventable. 
Thsy  ariso  froa  aan-nade  conditions,  aad  they  eaa  bo  prevented  through 
aodification  of  thoso  conditions.  In  this  ara  of  rapidly  escalating  haalth  ears 
oosts,  tha  savings  to  tha  Anerlosa  pub  lis  that  would  result  froa  aggressive 
prevention  of  ooeupatloaal  dlaaaaa  could  bo  substantial.4 

Why,  than,  do  occupational  diaaasaa  eantinua  to  exist  in  tha  United  ftataa? 
A  soriss  of  f  so  tors  saoount  fox  this  petsistenM.1 

1.  leiatively  llttls  is  known  about  tha  potantial  haalth  hasarda  of  aost 
synthstio  ehaaioals.  Inforoowant  of  tha  Tonic  tubstanoaa  Control  act  by 
tha  gnvironaaatal  Protection  Aganoy  has  baan  extraordinarily  lax,  and  assy 
untaatad  cbawicala  have  baan  allowed  by  DA  and  tha  chemical  aanufaoturing 
Industry  to  oana  into  tha  workplace,  lighty  par  oanc  of  industrial 
ohonioals  hart  never  undergone  toxicity  testing." 

2.  IhysUiaaa  ara  nat  trainad  to  suspect  vara  as  a  sense  of  dlaaaaa.  fha 
average  American  phyelelan  raaaivss  only  four  bears  of  training  in 
occupational  aortlalna  during  tha  four  years  of  nodical  school,* 
Consequently,  Anerieen  daetors  eftan  fall  to  rooogniao  and  dlsgnnea 
occupational  lllneas. 
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3.  SurvoiUaneo  pregrana  for  oecwpatieaal  dlaaaao  aro  fragaantad,  unrallabla 
tad  outdatad.1  Thoy  produoo  aigaifleant  uadaraatlaataa  of  tha  actual 
number  of  sum  of  occupational  lliaeaa  that  occur  each  year  In  the  United 
StAtaa,  Moraover,  thaes  program*  foeua  oa  occupational  injurioa  ad  on 
eeally  recognised  tuperf ieial  conditlone  eueh  ee  dermatitis ,  uhlle  ignoring 
aerioue  carooio  dleeeae.  Thus,  the  picture  that  date  syateae  produce  dooo 
not  convey  as  appropriate  aaase  of  urgency  or  gravity  about  the  need  to 
r«dae*  the  burden  of  occupational  lUnaaa  is  tho  Qaitod  States. 

4.  Finally,  tho  U.S.  Occupational  Safety  and  Health  Adalnletratlon  (0SB4)  and 
eha  actional  loatltuta  for  Occupational  fafacy  and  Baalth  OCOfH)  have  fox 
tho  paat  daoada  boon  groatly  1  <a1  fart  in  choir  ability  to  prevent 
occupational  lllnoaa.  Tha  budget  of  IXOfl  baa,  for  anaemia,  boon  daoroeaod 
by  aoro  than  SO  pot  oont  tinea  1910.  0fB4  ncv  baa  favor  laapoctora  in  tha 
flold  than  it  did  a  doeado  ago.  Many  aanrieaa  factarlee  have  never  boon 
vialted  by  an  0814  inapootor.  On  average,  each  Aaariaaa  factory  ia  Tlaltad 
by  an  OeHa.  inapootor  laaa  tfcaa  oaoa  par  decade.  Za  coaacqueaca,  abuaaa 
go  unnoticed,  unobackad  and  unregulated,  and  dlaoaao  develops  unseen  aad 
uapravaatad . 

aajaaa-iai  «— »  m  in  m  ~wr  sfli 

2ha  persistence  of  ooauaetloaal  disease  and  death  ia  tha  united  Itataa 
ooaatloieaa  tha  strongest  srguanat  for  refers  aad  atxaagtaaalag  of  tha 
Occupational  Safety  and  Baalth  Aat.  anon  raaalaa  to  bo  doao  to  fulfill  tbo 
fimdaaantil  proalaa  of  tha  aat  to  •provide  a  cafe  aad  healthful  onrhmlaco  for 
ovary  American  aan  aad  woman." 

Za  ay  opinio*,  t.Utt,  tan  Oeemmasnslfi  Oaaaaatiaaal  lafaty  aad  Bealth 
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Rafora  Act  of  1991  takaa  major  etepe  towarde  preventing  worfc- related  dlaeaee  end 
laproving  the  health  of  Anerlcan  workere.    I  would  like  eo  nnni  t  epeeificelly 
on  eevoral  eapeete  of  At  Bill. 
Bttttl  n»-   g**apr  Mai  aYaUfl  ^T-**' 

Thla  faction  of  the  Act  would  require  espLsycri  to  develop  *  written 
occupational  safety  end  health  program  la  eomeultatlom  with  employeee.  Such 
plan*  have  been  etanderd  in  Canada,  the  United  lUagdoa  and  many  Suropaaa 
countries  for  seay  years.  They  rcprecent  a  Tory  effective  davlee  to  for  making 
the  prevention  of  occupational  injury  ind  dleoaeo  an  explicitly  stated  oorporata 
goal.  Tha  sraatloa  of  tuoh  a  plan  pute  a  company  on  record  that  it  will  take 
itapo  to  prawont  occupational  disease  and  injury.  Moreover,  tha  emiaaenec  of 
•uoh  a  plan  prowidaa  a  yardotlak  against  which  a  oosaany's  parforaanoo  en  job 
safety  and  health  can  ha  aeaeured. 

In  ay  opinion,  ehe  creation  of  these  plana  ia  a  atop  that  if  long  overdue 
in  the  aaerloan  workplace.  Zt  is  eminently  rational.  It  ia  a  procedure  that 
it  entirely  eonaietent  with  the  management  goalf  that  fine  use  in  other  areas, 
•uoh  aa  production.  Zt  ia  a  meaeure  that  will  he  wall  understood  hy  managers. 
It  will  have  tha  affect  of  building  occupational  safety  and  health  eargata  into 
the  evaluation  of  managare  ia  raapomelhle  companies . 

0t8A  nuat  ha  very  eieaifto  ia  deva&episg  gttldalinaa  fax  aafaty  and  health 
pxograma.  Targeef  muat  ha  aat,  and  haaards  moat  he  listed,  tax  example, 
eompenlea  muat  ha  required  ta  liat  ell  earaiaagmma  and  etnas  eecupatieaal  haaards 
present  in  a  worksite,  am  appropriate  and  wall  tea  ted  approach  for  alaaaifyiag 
occupational  earcinegana  will  he  me  maa  that  develeped  hy  Da  far  the 
elaeeifioatiom  of  eereimegane.  Of**  ahauld  mat  heoome  isvelved  1»  developing 
a  new  aahane  of  chemical  elaaeifleatiem  hare;  Aat  ■amid  only  daisy  the 
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do"volopa*nt  of  thooo  rofulationa .  Ale©  eoapoaloo  auAt  b«  required  to  rogulATly 
product  lnf eraAtion  on  tba  auftbox  of  vork»ri  la  a  fin  who  ho**  dovolopod  work- 
xolAtod  diooaoo  Aod  i»J«xy,  Thooo  AdeuAl  taafcoxo  ehould  bo  proalaontly  oeanoxod 

WlCh  thA  CAT|«tJ  thAt  hAVA  bOOA  pXOpOAAd  i&  taA  OOaBAay'o  plAB. 

BiatiflB  *01-    Joint  gjjUg  «a  lAAlth  flfl—iff  11. 

Tho  psoviolono  la  thi  bill  roquiriag  All  oaaloyoro  with  11  or  aore 
oaployaoo  to  havo  Jolot  Safoty  «ad  Hoaleh  ConittMA  io  oaeollont.  It  roproAiatA 
on  AXMnaion  so  eh*  Aaoxle«n  vorkplaeo  of  ah  opproaah  that  long  hao  baa©  otAndard 
aaonx  oalidfetonod  coapoaioe  ia  coil  country  aa  vail  u  Lo  amy  Canadian  and 
Suropooa  vorkplAOOt.  The  onlitA&oo  of  AAtivAly  fuaotionini  Joiat  Safety  oad 
HoAlth  CoonittoAo  cenititutoa  a  poaorful  aoahaai  an  for  insuring  that  a  vorkplaoo 
lo  AAfoly  run  oad  that  pxobloaA  axo  forthrigatly  Addrnaood.  ttorooror,  tba  lonao 
of  ItxvootaAat  ia  tho  vox*  that  thooo  ooaalttaaa  prorvido  ooaotitutoA  a  poaorful 
Inooativo  tovoxdo  tao  hoAllag  of  rlfto  bosvoan  aanofoawnt  And  labor,  And  cm 
rooult  In  incroaooo  in  productivity. 

linrlnn  m    rrrinilriTi  nf  Hill  fifiwni 

Thi  propoAod  ooctoaalon  of  the  OaRa  AAoaxAfA  that  io  oabodiad  ia  tao  dot 
roproAAaca  on  oxoolloat  otoa  forward.  It  io  loaf  orordao  that  QtBa  oovoraga  bo 
oactoadAd  to  publlo  oaaloyooa,  to  oanloyaaa  of  fodaral  Afonotoa,  And  to  oaployoaa 
of  001  auoloAx  fAoilitioA.  Imo  1  m  it  HOB,  som  of  tht  graatoat 
fruatratloao  that  I  oaoouatarod  ratultod  froa  our  ofton  inaffootual  ■ttoanti  to 
doAl  with  ocoupatloaal  aafaty  ana  haalth  problona  aaaBg  irantjsul  vorkora  or 
workara  la  aaelaAX  faeilitlM.  Offcaa  wo  aaeo  dolayod  f or  soatao ,  oad  ovaa  years , 
ia  oar  off ore  to  irtrtraaa  ■oaorlaoi  wary  oocioao  oooaaaaioaal  oafoty  oad  boalth 
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atgsiftF       mated  m,t4nn  +w**\tu 

Th#  new  bill  require  OSHA  to  reapond  to  petitions  for  health  md  safety 
standards  within  90  days  of  thai?  receipt.  Moreover,  If  the  Agency  find  a  that 
a  standard  la  warranted,  tea  saw  Act  rsquiraa  that  tha  Agency  iaaua  a  propeaad 
rula  within  12  months  of  tha  petition. 

Xhia  accelerated  timetable  represents  «.  major  advance.  In  tha  paat,  yeare 
and  even  daoadaa  have  alapaad  between  an  initial  patition  for  a  atandard  and  eha 
eventual  dacialon  by  GSHA.  Tha  time  loat  in  this  process  is  not  without 
conaaquanoa.  For  example,  in  tha  cam  of  bensene,  several  hundred  lives  will 
ultimately  he  leat  unnaoeeaarily  to  leukemia  and  lymphoma  among  workers  vho  were 
expooed  to  this  proven  human  oareinogan  during  an  eleven-year  delay  in  its 
regulation  by  OSHA. "  Likewise,  in  the  caaa  of  formaldehyde,  American  workers 
will  suffer  and  die  unnecessarily  from  lung  eaaeer  end  from  cancer  of  the  upper 
airways  resulting  from  unnaeeeeary  exposures  that  warm  incurred  during  a  seven- 
year  delay  by  OSHA  in  controlling  exposure  to  this  chemical.*4 

In  each  of  thes*  cases,  workers  sickened  and  Uvea  were  loat  while  OSHA 
delayed.  Seasonable  delay  to  evaluate  evidence  la  abeolutely  neoeaeery. 
Unreasonable  delay  that  result*  in  diaeaaa  and  death  la  not  tolerable  and 
oonatltutea  a  dereliction  of  public  duty.  1  fully  support  the  previsions  of  the 
new  Act  to  streamline  the  standard- setting  process, 

BMtlaa  306    iTuriunt  tcailalQnt- 

A  very  important  aspect  of  this  provision  la  that  employers  who  have  been 
cited  by  OSHA  for  carious ,  willful  or  repeat  violations  will  be  required  to  abate 
theae  violatiana  immediately  if  they  poea  a  substantial  &**lte  or  safety  risk, 
in  the  paat,  abatement  haa  tec  frequently  beam  d® Laved  unmecosacrily  by  an 
employer,  elaply  by  oontaatlag  &m  citation.   In  acme  lnatanoea,  this  delay  haa 
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led  to  the  occurrence  of  umtftMiary  illness  and  injury  among  workers  who  were 
axposad  co  a  hesard  during  the  period  of  delay.  I  fully  eadorae  this  provision, 
auatilm  IftL    P*t»  flblloction. 

Thie  section  of  the  new  Act  will  require  the  U.S.  Department  of  Labor  (DQL) 
to  gather  and  sake  publicly  available  data  on  high- risk  industries,  eoployer*, 
operations  and  occupations.  Also  it  will  charge  D01>  to  gather  information  on 
the  causee  of  injuries  and  illnesses  end  on  workers'  Compensation  costs.  I 
prssuBs  that  thie  information  will  be  presented  in  the  form  of  an  Annual  Report.' 
This  will  be  a  very  important  advance.  It  will  represent  the  first  mandated 
effort  at  regular  national  quantification  of  the  burden  of  occupational  disease 
and  injury  in  die  United  States  and  lta  attendant  costs.  This  represents  a  major 
advance  over  the  present  situation  in  which  we  basically  have  no  national  data.1 
flectim  gffiL  faflaetiiflM  liaajalai  u  COtB- 

The  new  bill  requiree  (1)  that  NI08H  establish  a  program  to  Identify  and 
notify  employees  who  are  at  increased  risk  of  suffering  work-related  injuries 
or  illnesses ,  end  (2)  that  NI08H  establish  a  national  surveillance  program  to 
identify  and  oolleot  data  on  work-related  Illnesses  and  injuries. 

These  provisions  are  very  important.  They  represent  extensions  of  work 
that  NIOSH  has  already  Initiated  through  their  SSttOt  program,  a  federally 
supported,  state-based  program  for  the  surveillance  of  occupational  disease  and 
injuries.  The  major  iwpodlont  until  now  to  the  SHTSaa  program  ham  beam  grossly 
inadequate  funding.  Hopefully,  the  new  Act  will  make  sufficient  fundi  available 
to  HIOSH  to  allow  the  surveillance  of  occupational  disease  la  this  country  to 
achieve  the  same  level  of  sophistication  that  has  existed  for  many  decades  in 
the  surveillance  of  such  eeaaunleable  dlaeasee  aa  measles,  rubella,  cholera, 
tularemia  and  plague.1 

CQWCLPtTOm. 

I  hope  that  these  remarks  have  bean  helpful  to  you  in  your  deliberation* 
X  shall  be  pleased  to  answer  queatioua. 

Thank  you. 
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Senator  Metzenbaum.  Thank  you  very  much,  Dr.  Landrigan. 

The  last  witness  on  this  panel  is  Professor  Sidney  Shapiro,  Uni- 
versity of  Kansas. 

Mr.  Shapiro.  Thank  you,  Senator  Metzenbaum. 

Senator  Metzenbaum,  the  proposed  legislation  stands  a  good 
chance  of  reducing  the  risks  that  workers  face  in  the  workplace  for 
two  reasons.  First,  this  is  the  first  time  in  20  years  that  Congress 
has  considered  protecting  workers  with  some  of  the  same  tech- 
niques that  we  use  to  protect  the  environment. 

Second,  the  bill  recognizes  that  the  problem  of  protecting  work- 
ers is  greater  than  a  failure  of  leadership  or  of  resources. 

The  proposed  legislation,  however,  does  not  go  far  enough  in  two 
respects,  as  I  would  like  to  explain.  Concerning  rulemaking,  the 
bill  relies  on  bureaucracy-forcing  techniques  such  as  rulemaking 
deadlines  to  increase  OSHA's  productivity.  Holding  OSHA's  feet  to 
the  fire  is  a  good  idea.  Moreover,  these  are  techniques  that  Con- 
gress successfully  adopted  to  hold  EPA  accountable  in  the  late 
1970's  and  early  1980's. 

But  this  change  alone  may  not  be  sufficient  to  make  OSHA  more 
productive  in  issuing  rules.  During  the  Carter  Administration, 
OSHA  was  led  by  dedicated  and  talented  administrators.  Moreover, 
the  agency  had  more  resources  at  that  time  than  in  any  other  time 
in  its  history.  Yet,  despite  the  heroic  efforts  of  Dr.  Bingham,  OSHA 
did  not  promulgate  a  significant  larger  number  of  standards  than 
in  other  periods. 

This  result  strongly  suggests  that  the  problem  with  rulemaking 
at  OSHA  is  more  than  a  lack  of  will  or  resources.  The  problem  is 
OSHA's  burden  of  proof. 

Senator  Metzenbaum,  Congress  should  follow  the  example  of 
what  it  did  at  EPA.  When  it  became  clear  that  EPA  could  not  reg- 
ulate effectively  under  the  Clean  Water  and  Clean  Air  acts,  Con- 
gress adjusted  EPA's  burden  of  proof.  Similar  reforms  at  OSHA  are 
necessary  to  speed  up  the  rulemaking  process. 

Concerning  enforcement,  the  proposed  legislation  makes  three 
changes  which  I  endorse.  First,  it  adopts  several  bureaucracy-forc- 
ing techniques  to  ensure  that  OSHA  does  not  repeat  the  lax  en- 
forcement that  occurred  during  the  first  5  years  of  the  Reagan  Ad- 
ministration. Second,  it  gives  OSHA  new  enforcement  powers  in 
recognition  that  even  when  OSHA  attempts  to  enforce  its  stand- 
ards, it  lacks  sufficient  authority  to  do  the  job. 

Here,  I  might  pause  to  disagree  in  all  respect  with  Dr.  Corn.  This 
morning  we  heard  Mr.  Garcia's  testimony  of  a  company  that  for  20 
years  has  willfully  been  exposing  its  workers  to  serious  bodily 
injury.  Yet  under  the  OSHA  Act  there  are  no  criminal  penalties 
for  that  company  because  it  has  not  yet  killed  a  worker.  Surely,  in 
an  instance  like  that,  criminal  penalties  are  necessary  to  get  man- 
agement's attention  to  protect  workers  such  as  Mr.  Garcia. 

Finally,  the  legislation  would  establish  employee-employer 
health  and  safety  committees.  As  you  have  heard  today,  the  last 
step  is  also  necessary. 

Here,  however,  the  proposed  legislation  may  not,  again,  go  quite 
far  enough.  I  am  from  a  State,  Kansas,  which  does  not  have  a 
strong  tradition  of  labor  unions,  and  I  am  afraid  that  in  States  like 
my  own,  merely  mandating  worker  safety  committees  may  not  be 
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sufficient  to  get  employers  to  take  the  matter  seriously.  As  you 
heard  earlier  today,  when  management  is  enlightened,  even  in  non- 
union plants,  these  things  work  wonderfully.  But  unfortunately,  as 
you  have  also  heard  today  in  the  case  of  Mr.  Garcia,  we  don't 
always  have  the  example  of  enlightened  management. 

I  would  therefore  like  to  suggest  one  more  reform,  which  is  per- 
mitting workers  to  sue  to  enforce  OSHA  standards  directly.  There 
is  good  precedent  for  empowering  workers  to  sue  to  enforce  OSHA 
standards.  In  the  early  1970's,  Congress  recognized  that  EPA's  in- 
spectorate would  never  be  up  to  the  task  of  enforcing  the  environ- 
mental laws  for  the  hundreds  of  thousands  of  sources  of  air  and 
water  pollution.  It  therefore  included  citizen  enforcement  provi- 
sions in  all  but  one  of  the  major  environmental  law  statutes.  Con- 
gress could  easily  draw  on  the  environmental  law  model  to  empow- 
er workers  to  enforce  OSHA  standards  if  OSHA  fails  to  do  so. 

Empowering  workers  to  bring  enforcement  actions  is  easily  justi- 
fied. In  our  society  we  strongly  believe  that  no  one  is  above  the 
law — not  even  the  boss.  Unfortunately,  if  this  principle  is  to  be  vin- 
dicated in  the  workplace,  empowering  workers  to  sue  may  be  neces- 
sary. 

[The  prepared  statement  of  Mr.  Shapiro  (  with  attachments)  fol- 
lows:] 
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Statement  of  Sidney  A.  Shapiro 

Before  the  Senate  ConittM 
on  Labor  and  Human  Resources 

October  29,  1991 

Thank  you  Mr.  Chairman  for  the  opportunity  to  testify 
concerning  the  "Comprehensive  Occupational  Safety  and  Reform  Act." 
I  am  the  John  Rounds  Professor  of  Law  at  the  University  of  Kansas. 
As  a  consultant  to  the  Administrative  Conference  of  the  United 
States  (ACUS) ,  I  co-authored  the  two  reports  that  were  the  basis  of 
the  Conference's  recommendations  concerning  rulemaking  reform  at 
OSHA.1  I  am  the  co-author  of  forthcoming  book  on  OSHA2  and  I  have 
published  several  articles  concerning  health  and  safety 
regulation.3 

When  Congress  originally  gave  OSHA  the  mandate  to  make  every 
American  workplace  safe  and  healthful,  its  congressional  supporters 
were  optimistic  that  the  agency  would  have  a  significant  impact  on 
worker  safety  and  health.     This  optimism  is  no  longer  warranted. 


1  Admin.  Conference  of  the  U.S.,  Priority  Setting  and 
Management  of  Rulemaking  by  the  Occupational  Safety  and  Health 
Administration  (Recommendation  87-1),  52  Fed.  Reg.  23,629  (1987) 
(codified  at  1  C.P.R.  S305.87-1);  Admin,  Conference  of  the  U.S., 
Regulation  by  the  Occupational  Safety  and  Health  Administration 
(Recommendation  87-20),  52  Fed.  Reg.  49,141  (1987)  (codified  at  1 
C.F.R.  S305. 87-10). 

S.  SHAPIRO  &  T.  MCGARITY,  WORKERS  AT  RISK:  THE  FAILED 
PROMISE  OF  OCCUPATIONAL  SAFETY  AND  HEALTH  ADMINISTRATION  (Praeger 
Press )   ( forthcoming) . 

E.g. .    Shapiro    &    McGarity,    Not    So    Paradoxical;  The 

Rational  IS2L  Technoloov-Based     Regulation.      1991     DUKE  L.J. 

(forthcoming);  Shapiro  &  McGarity,  Reorienting  OSHA:  Regulatory 
Alternatives  and  Legislative  Reform.  6  YALE  J.  ON  REG.  1  (1989); 
Schroeder  4  Shapiro.  Responses  fo  Occupational  Disease:  The  Role  of 
Markets.  Regulation,  and  Information.  72  GEO.  L.J.  1231  (1984). 
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The  continuing  high  rate  and  fatalities  indicates  that  American 
workplaces  are  still  dangerous  places.  As  Table  l  indicates,  at 
least  42,000  workers  died  in  the  last  decade  from  workplace 
accidents  and  illnesses  and  thousands  more  were  seriously 
injured.4 

It  is  true  that  OS HA  has  made  progress  in  reducing  the  number 
of  accidents  and  illnesses  since  1971.  But  three  aspects 
concerning  the  trends  revealed  in  Table  1  are  disturbing.  First, 
while  the  fatality  and  accident  rates  have  declined  over  most  of 
this  period,  workplaces  are  still  very  dangerous  places.  Second, 
after  15  years  of  decline,  the  fatality  and  accident  rates  have 
recently  increased.  Finally,  the  number  of  lost  work-days,  which 
is  a  measure  of  the  seriousness  of  the  accidents  that  occur,  has 
been  increasing  since  1983,  and  set  an  all-time  high  in  1989. 
Since  the  accident  and  illness  rate  has  previously  declined  during 
a  recession  because  of  reduced  employment,5  these  increases  are  a 
genuine  cause  for  alarm. 

My  testimony  will  focus  on  the  history  of  05HA  and  the  lessons 


4  Although  the  BLS  data,  which  are  based  on  employer 
reports,  is  the  most  authoritative  information  available,  an  Office 
of  Technology  Assessment  (OTA)  indicated  "possibly  significant 
injury  and  illness  underreporting  and  subsequent  underreporting  to 
the  BLS."   Office  of  Technology  Assessment,  Occupational  Safety  and 

Health;  Assuring  Accuracy  in  Employer  Injury  and  mnsss  Rgcorfls  3 

(1988).  Section  905  of  the  proposed  legislation,  which  would 
require  the  National  Institute  of  Occupational  Safety  and  Health 
(NIOSH)  to  set  up  a  "national  surveillance  program"  to  identify 
cases  of  occupational  illness,  deaths,  and  serious  injuries, 
recognizes  the  infirmities  in  the  BLS  data. 

5  Office  of  Technology  Assessment,  Preventing  Illness  and 
Injury  in  the  Workplace  36  (1985). 
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that  history  suggests  for  legislative  reform.  Based  on  this 
analysis,  I  conclude  that  legislative  intervention  is  long  overdue. 
When  the  Environmental  Protection  Agency  (EPA)  failed  to  act 
forcefully  to  protect  the  environment  in  the  late  1970s  and  1980s, 
Congress  imposed  more  effective  legislative  controls  on  the 
agency.6  Congress,  however,  has  failed  to  act  to  remedy  similar 
defects  at  OSHA  dating  back  to  the  same  period  of  time  or  even 
earlier. 

OSHA ' s  failure  to  stem  the  tide  of  workplace  accidents  and 
illnesses  can  he  located  in  two  aspects  of  the  agency's  efforts. 
Over  the  years,  OSHA  has  been  able  to  produce  only  a  small  number 
of  regulations.  Moreover,  it  has  had  difficulty  enforcing  the 
regulations  it  has  produced.  These  failures  are  attributable  in 
part  to  a  failure  in  leadership  at  OSHA.  The  bureaucracy- forcing 
aspects  of  the  proposed  legislation  generally  address  this  problem. 
OSHA's  failures,  however,  are  related  to  more  than  a  failure  in 
leadership.  OSHA  has  had  difficulty  promulgating  regulations  and 
enforcing  them  even  when  it  has  been  under  effective  leadership. 
This  means  that  Congress  must  also  address  the  problems  that  have 
prevented  OSHA  from  being  more  successful  when  it  has  been  led  by 
competent  and  dedicated  administrators.  Although  the  proposed 
legislation  recognizes  some  of  these  other  problems,  it  does  not 
address  others.  The  remainder  of  my  testimony  explains  these 
conclusions. 

See  Shapiro  &  Glicksman,  Congress.  The  Supreme  Court,  and 
The  Quiet  Revolution  In  Administrative  Law.  1988  DUKE  L.  REV.  825- 
840. 
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OSHA'S  RULEMAKING  HISTORY 

Rulemaking. at  OSHA  takes  a  very  long  time.  As  Tables  2  and  3 
reveal,  forty  percent  of  OSHA's  health  standards  took  five  years  or 
longer,  and  one-third  of  its  safety  standards  took  four  years  or 
longer.  Tables  4  and  5  indicate  that  more  than  one-half  of  OSHA's 
pending  health  safety  standards  have  been  pending  for  four  years  or 
longer,  and  almost  one-half  of  the  agency's  pending  health 
standards  have  been  pending  for  three  years  or  longer. 

Part  of  the  explanation  for  this  record  is  that  OSHA  got  off 
to  a  slow  start.  The  political  fallout  from  OSHA's  wholesale 
adoption  of  outdated  and  silly  consensus  standards  plagued  the 
agency  for  years  afterward.  Moreover,  although  OSHA  did  complete 
fifteen  safety  standards  in  its  first  five  years,  it  completed  only 
four  health  standards.  The  agency's  administrators  were  in  good 
faith,  but  they  were  stymied  by  a  variety  of  factors  including  the 
difficulty  in  starting  up  a  new  agency,  the  limited  competence  and 
expertise  of  some  OSHA  managers  and  employees,  and  the  complexity 
of  the  issues  that  OSHA  was  required  to  address.  Many  of  these 
problems  were  identified  by  Morton  Corn,  but  he  was  not  in  office 
long  enough  to  do  much  about  them. 

More  progress  was  made  under  Eula  Bingham.  In  particular,  the 
Carter  administration  sought  and  obtain  a  substantial  increase  in 
resources  for  OSHA.  Table  6  documents  that  OSHA's  budget  was 
increased  in  real  terms  by  almost  twenty  percent,  and  Table  7 
indicates  that  the  size  of  OSHA's  staff  was  also  increased  by 
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twenty  percent.  The  agency's  most  ambitious  effort  to  increase  its 
productivity,  however,  failed.  Eula  Bingham's  attempt  to  speed  up 
rulemaking  by  adoption  of  the  Cancer  Policy  was  under  cut  by  the 
Supreme  Court's  decision  in  Industrial  Union  Department  v.  American 
Petroleum  Institute,  448  U.S.  607  (1980)  (frequently  referred  to  as 
the  Benzene  case) . 

OSHA  suffered  a  dry  spell  in  the  first  five  years  of  the 
Reagan  administration,  when  no  final  standards  were  issued  for 
previously  unregulated  toxic  substances.  OSHA  did  complete  several 
standards  started  earlier,  including  the  important  Hazard 
Communications  Standard,  but  only  after  a  great  deal  of  wheel 
spinning,  attributable  in  large  part  to  the  agency's  attempts  to 
weaken  the  protection  for  workers.  Moreover,  Auchter  presided  over 
a  substantial  decrease  in  OSHA' s  resources.  Tables  6  and  7 
indicate  that  by  the  end  of  1985,  OSHA's  budget  declined  in  real 
terms  by  almost  ten  percent,  and  it  suffered  a  twenty-seven  percent 
reduction  in  the  size  of  its  staff.  Thus,  the  hostility  of  Thorne 
Auchter  and  Robert  Rowland  to  OSHA's  mission  appears  to  be  an 
important  factor  in  the  agency's  lack  of  effort  during  this  period. 

The  pace  of  regulatory  activity  picked  up  after  John 
Pendergrass  assumed  office.  In  particular,  the  Air  Contaminants 
Standard  has  had  the  beneficial  effect  of  updating  OSHA's  1971 
Consensus  Standards.  This  standard,  however,  gives  workers  less 
protection  than  traditional  OSHA  standards,  which  provide  for  a 
more  stringent  exposure  limitation  and  which  also  includes  other 
protections  such  as  exposure  monitoring  and  medical  removal.  And 
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OSHA  may  lack  the  legal  authority  to  update  the  consensus 
standards.  Moreover,  Tables  6  and  7  show  that  although  OSHA's 
resources  have-  been  increased,  it  still  has  less  money  and 
personnel  than  it  had  in  1980. 

OSHA's  rulemaking  history  reveals  two  patterns.  First,  part 
of  the  agency's  low  productivity  can  be  traced  to  a  failure  of 
leadership.  Second,  however,  even  dedicated  and  talented  managers 
have  been  stymied  in  attempts  to  increase  OSHA's  output  of 
regulations.  The  same  pattern  can  be  found  in  OSHA's  enforcement 
history. 

OSHA'S  HHFORCBStBKT  HISTORY 

OSHA  has  stumbled  throughout  most  of  its  history  from  program 
to  program  to  inconsistent  program  in  its  attempts  to  enforce  the 
standards  it  has  promulgated.  During  OSHA's  early  years,  the 
agency's  enforcement  activities  were  largely  meaningless.  As  Table 
8  demonstrates,  most  of  the  agencies  inspection  citations  in  its 
early  years  were  for  nonserious  violations.  As  a  result,  OSHA 
earned  the  ire  of  both  the  unions  (because  enforcement  was  weak) 
and  of  business  (because  they  were  constantly  cited  for  minor 
violations) . 

OSHA  under  Eula  Bingham  made  progress  towards  more  effective 
enforcement  policies  in  part  by  improving  how  OSHA  targeted 
dangerous  workplaces  for  inspection  and  by  eliminating  hundreds  of 
inappropriate  consensus  standards.    As  Tables  8  and  9  show,  these 
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and  other  actions  significant  increased  the  number  of  serious 
violations  and  the  size  of  the  fines. 

The  progress  made  by  the  Bingham  administration  was  quickly 
dissipated  under  Thome  Auchter's  administration  of  OSHA. 
Auchter's  "records-only"  inspection  policy  shielded  dangerous 
businesses  from  being  inspected,  and  his  reduction  of  inspections 
in  response  to  complaints,  shielded  the  many  of  the  most  dangerous 
workplaces  from  being  inspected.  Table  8  reveals  the  consequences. 
As  compared  to  OSHA's  record  in  1980,  the  last  year  of  the  Carter 
Administration,  the  total  number  of  violations  fell  14  to  29 
percent,  the  number  of  serious  violations  fell  30  to  42  percent, 
and  the  number  of  willful  violations  fell  56  to  73  percent.  The 
combined  effect  of  Auchter's  weak  enforcement  and  his  willingness 
to  settle  on  terms  favorable  to  employers  was  a  dramatic  reduction 
in  the  total  amount  of  OSHA  fines.  Table  9  indicates  the  dramatic 
results:  total  penalties  assessed  dropped  from  $24.4  million  in 
1980  to  only  $5.7  million  in  1982,  a  decline  of  76  percent  in  two 
years.  Although  many  in  the  business  community  praised  Auchter's 
enforcement  policies,  an  Office  of  Technology  Assessment  Report 
provides  a  more  objective  evaluation.  It  found  that  OSHA's 
inspections  were  so  infrequent  and  its  penalties  so  low  that 
companies  had  limited  incentives  to  comply  with  OSHA's  standards.7 

Since  1986,  OSHA  has  reversed  itself  and  become  more 
aggressive  in  its  enforcement  activities.     The  mega-fine  program 


United  States  Office  of  Technology  Assessment ,  Preventing 
Illness  and  Iniurv  in  the  Workplace  13-15  (1985) . 
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started  by  John  Pendergrass  in  particular  has  had  an  important 
effect  in  encouraging  businesses  to  comply  with  OSHA  standards. 
And  Congress1  decision  in  the  Omnibus  Budget  Reconciliation  Act  of 
1990  to  increase  the  size  of  the  fines  that  OSHA  can  assess  has 
increased  the  level  of  deterrence.  The  results  of  these  activities 
show  up  in  Tables  8  and  9.  Both  the  number  of  serious  and  willful 
citations,  and  the  size  of  penalties  assessed  by  OSHA  have 
increased. 

While  the  last  two  OSHA  administrator's  have  repudiated  the 
disastrous  enforcement  policies  of  Thome  Auchter,  they  have  not 
been  as  aggressive  concerning  enforcement  as  they  could  have  been. 
First,  since  1981  the  agency  has  overlooked  the  poor  performance  of 
many  state  programs.  The  Imperial  Food  tragedy  in  North  Carolina 
may  be  the  result  of  this  failure.  Second,  OSHA  has  opposed 
legislative  attempts  to  increase  criminal  penalties  for  willful 
violations  of  the  OSH  Act.  As  I  have  previously  testified,8  OSHA 
is  the  only  prosecutor  in  the  country  which  believes  that  stronger 
criminal  penalties  would  not  improve  compliance. 

This  history  indicates  that  OSHA 9 s  failure  to  reduce  the  rate 
of  workplace  accidents  and  illnesses  to  a  greater  extent  can  be 
attributed  in  part  to  administrative  ineptness  and  administrative 
hostility.  But  this  is  not  the  only  explanation.  Even  when  OSHA 
has  adopted  aggressive  and  effective  enforcement  policies,  the 
agency  has  been  only  modestly  more  successful  in  stemming  the  tide 

8  See  Statement  of  Sidney  A.  Shapiro  Before  the 
Subcommittee  on  Labor  of  the  Senate  Committee  on  Labor  and  Human 
Resources,  February  28,  1991. 
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of  workplace  accidents  and  illnesses.  This  suggests  that  OSHA's 
capacity  to  enforce  its  standards  may  be  limited  even  when  the 
agency's  managers  operate  in  good  faith.  This  result,  however, 
should  not  be  surprising.  Even  with  a  significant  increase  in  the 
number  of  inspectors  OSHA  employs,  it  can  do  little  more  than 
inspect  a  small  fraction  of  the  total  number  of  employers  each 
year.  Higher  fines,  and  increased  criminal  penalties,  may  make 
employers  more  wary  of  violating  OSHA  standards,  but  the  small 
probability  of  being  caught  will  decrease  the  deterrent  effect  of 
these  changes. 

STATUTORY  DKADLXN3S 

The  proposed  legislation  attempts  to  address  OSHA's  limited 
output  of  regulations  by  bureaucracy- forcing  time  deadlines 
(Sections  401,  405).  Holding  OSHA's  feet  to  the  fire  is  a  good 
idea.  Statutory  deadlines  can  improve  legislative  oversight, 
enable  courts  to  determine  more  easily  when  agency  action  is 
unreasonably  delayed  in  violation  of  the  AFA,  see  5  U.S.C.  § 
706(a)(1)  (1988),  and  mitigate  various  political  pressures  on  the 
agency  to  act  slowly,  including  those  from  the  Office  of  Management 
and  Budget  (OMB) . 

The  proposed  legislation,  however,  may  also  be 
counterproductive.  The  bill  in  effect  removes  OSHA's  ability  to 
set  its  own  goals  and  priorities.  OSHA  will  become  a  captive  of 
what  those  who  petition  and  what  NIOSH  think  OSHA  ought  to  do. 
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Congress  can  give  OSHA  greater  flexibility  and  yet  retain 
bureaucracy-forcing  if  it  adopts  a  different  approach  to  statutory 
deadlines.  Congress  should  require  OSHA  to  set  its  own  rulemaking 
deadlines  and  then  should  make  those  deadlines  judicially 
enforceable.  This  would  permit  OSHA  to  set  realistic  deadlines, 
based  on  its  own  assessment  of  its  priorities  and  goals,  while 
still  holding  the  agency  accountable.  Congress  could  further 
assure  accountability  by  providing  that  agency-set  deadlines  could 
be  extended  only  for  good  cause  and  only  for  congressionally 
determined  intervals.  Finally,  Congress  should  provide  for 
judicial  review  of  agency-set  deadlines  to  prevent  OSHA  from 
setting  unreasonably  long  deadlines. 

BURDBH  OF  PROOF 

The  bureaucracy-forcing  elements  of  the  proposed  legislation 
attribute  OSHA's  low  output  of  regulations  to  bureaucratic  lethargy 
or  administrative  hostility.  However,  another  reason  that  OSHA  has 
completed  so  few  toxic  substance  regulations  is  that  it  is  required 
to  make  individual  risk  assessments  for  each  substance  being 
regulated.  In  the  Benzene  case,  the  Supreme  Court  read  the  risk 
assessment  requirement  into  OSHA's  legislative  mandate,9  although 
little  in  the  text  or  history  of  the  Occupational  Safety  and  Health 
Act  (Act)   supports  this  interpretation.     As  a  result,-  OSHA  has 

9  Industrial  Union  Department  v.  American  Petroleum 
Institute,  448  U.S.  607  (1980)  (the  Benzene  case)  (plurality 
opinion) . 
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become  bogged  down  in  the  overwhelming  uncertainties  and  analytical 
quagmires  concerning  risk  assessment.10  As  Professor  Howard  Latin 
has  pointed  .out,  " [T]he  practical  consequences  of  making 
particularized  risk  estimates  legally  relevant  ...  is  to 
emasculate  the  regulation  of  carcinogens  under  prevailing 
conditions  of  scientific  certainty."11 

As  interpreted  by  the  Supreme  Court,  OSHA's  mandate  is 
considerably  less  flexible  than  EPA's  mandate  under  the  Federal 
Water  Pollution  Control  Act12  and  the  Clean  Air  Act.13  Congress 
amended  those  acts  when  it  became  clear  that  EPA  could  not  regulate 
effectively  under  the  prior  legislative  constraints  which  required 
individualized  risk  assessment.  Congress  could  increase  OSHA's 
productivity  by  establishing  mandates  similar  to  those  that 
constrain  EPA.  More  specifically,  Congress  should  give  OSHA  the 
choice  between  adopting  a  less  stringent  regulation  based  on  best 
available  technology  (BAT)  and  more  stringent  regulations  based  on 
individualized  risk  assessments.14  Since  similar  changes  speed 
up  rulemaking  at  EPA,  there  is  reason  to  believe  that  they  would 
have  the  same  effect  at  OSHA. 


10  Reorienting  OSHA.  supra  note  3,  at  46. 

11  Latin,     IdfiaJ,  Versus     Real  Regulatory  Efficiency; 

Implementation  qi  Vnifora  standards  and  "Fine  Tuning"  Regulatory 

Reforms.  37  STAN.  L.  REV.   1627,   1329  (1985). 

12  33  U.S.C.   SS  1251-1376  (1983). 

13  42  U.S.C.  SS  7401-7642  (1988). 

14  Reorienting  OSHA.  sjirpji  note  3,  at  45-50. 
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ENFORCEMENT  REFORMS 


The  proposed  legislation  addresses  many  of  the  infirmities 
concerning  OSHA  enforcement  policies  revealed  by  its  enforcement 
history.  The  legislation  recognizes  the  problem  of  lack  of  OSHA 
effort  with  several  bureaucracy-forcing  approaches  including 
mandating  the  investigation  of  deaths  and  serious  incidents 
(Section  505) ,  authorizing  employee  representatives  to  object  to 
modification  of  penalties  (Section  509)  and  to  complain  that  state 
programs  are  deficient  (Section  1004) ,  and  giving  victims  (or  their 
families)  the  right  to  monitor  OSHA  enforcement  and  object  to 
modifications  of  citations  (Section  1101) .  All  of  these  reforms 
are  justified  in  light  of  OSHA's  failure  to  protect  workers  during 
the  Auchter  administration. 

The  proposed  legislation  recognizes  some  of  the  impediments 
that  OSHA  faces  besides  weak  leadership  by  delegating  to  OSHA 
important  new  powers.  These  include  new  authority  concerning  the 
abatement  of  serious  hazards  during  employer  contests  (Section 
506) ,  imminent  danger  inspections  (Section  510) ,  and  enhanced 
criminal  penalties  (Section  512).  The  legislation's  focus  on 
improving  data  collection  (Section  801)  will  enhance  OSHA's  ability 
to  target  the  most  dangerous  workplaces  for  inspection.  All  of 
these  reforms  are  justified  in  light  of  the  enforcement 
difficulties  OSHA  has  encountered  during  periods  when  it  has  been 
under  competent  leadership. 
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WORKER  ENFORCEMENT 

Although  the  previous  reforms  are  important,  they  are  not 
enough.  By  universal  agreement,  OSHA's  inspectorate  is  pitifully 
small  when  measured  against  the  task  of  inspecting  all  workplaces 
subject  to  OSHA  jurisdiction.  Even  an  improved  OSHA  will  therefore 
not  be  able  to  protect  workers  from  all  workplace  risks.  As  a 
result,  there  must  be  efforts  to  empower  workers  to  protect 
themselves. 

Two  broad  approaches  are  available  for  empowering  workers  to 
play  a  larger  role  in  maintaining  the  safety  and  health  in  the 
workplace.  The  proposed  legislation  adopts  one  such  approach  by 
requiring  the  establishment  of  safety  and  health  committees 
(Section  201)  and  the  more  effective  protection  of  employees  from 
discrimination  (Section  601) .  This  approach  contained  in  the 
proposed  legislation  has  much  to  recommend  it.  It  offers  an 
opportunity  for  employers  and  employer  representatives  to  develop 
a  spirit  of  mutual  trust  and  cooperation. 

Neverthess,  although  this  type  of  cooperative  approach  has 
been  successfully  implemented  in  Sweden  and  in  some  American 
workplaces,  health  and  safety  committees  with  real  power  are  very 
rare  in  the  United  States.  This  suggests  that  in  order  to  provide 
management  with  sufficient  incentives  to  acquiesce  in  sharing  power 
with  such  committees  it  may  ultimately  be  necessary  to  give  workers 
enforcement  powers. 

There    is    a    precedent    for    empowering    workers    to  bring 
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enforcement  actions.  In  the  early  1970s,  Congress  recognized  that 
the  EPA's  inspectorate  would  never  be  up  to  the  task  of  enforcing 
the  environmental  laws  for  the  hundreds  of  thousands  of  sources  of 
air  and  water  pollution.  It  therefore  included  "citizen 
enforcement"  provisions  in  all  but  one  of  the  major  environmental 
law  statutes.15  Congress  could  easily  draw  upon  the  environmental 
model  to  empower  workers  to  enforce  OSHA  standards  in  court  if  OSHA 
fails  to  do  so. 

Employers  reluctant  to  share  power  with  workers  who  are  on 
employee-employer  safety  committees  are  unlikely  to  be  enthusiastic 
about  the  idea  of  empowering  workers  to  sue  them  concerning  OSHA 
violations.  Yet  the  time  has  come  to  consider  this  remedy.  The 
human  toll  of  the  lack  of  OSHA  enforcement  is  all  too  apparent. 
Moreover,  empowering  workers  to  bring  enforcement  actions  is  easily 
justified.  In  our  society,  we  strongly  believe  that  no  one  if 
above  the  law,  not  even  the  boss.  Worker  enforcement  actions  may 
be  necessary  if  this  important  principle  is  to  be  vindicated  in  the 
workplace. 


15      Austin,     The     Rise     of     Citizen-Suit  Enforcement  in 

Environmental  Law:  Reconciling  Private  and  Public  Attorney 
Generals.   47  NW.  L.  REV.   227  (1987). 
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Table  1 
Fatality  and  Injury  Rat as 


Year 

Total 

.Fatalities 

Fatality 
Rate16 

Iniurv 
Rate17 

Lost 

Workdays18 

1972 

10.9 

1973 

11.0 

1974 

4,970 

9.8 

10.4 

1975 

4,  570 

9.4 

9.1 



1976 

3  , 940 

7 . 9 

9.2 

1977 

4  ,  760 

9.1 

9.3 

1978 

4 ,  590 

8.2 

9.4 

63 .  5 

1979 

4,950 

8.6 

9 . 5 

67  .  7 

1980 

4,499 

7.7 

8.7 

65.2 

1981 

4 ,  370 

7 . 6 

8.3 

61.7 

1982 

4 ,  090 

7.4 

7.7 

58 . 7 

1983 

3  100 

5.6 

7.6 

58 .  5 

1984 

3,740 

6.4 

8.0 

63.4 

1985 

3,750 

6.2 

7.9 

64.9 

1986 

3,610 

5.9 

7.9 

65.8 

1987 

3,400 

5.4 

8.3 

69.9 

1988 

3,270 

5.0 

8.6 

76.1 

1989 

3,630 

5.4 

8.6 

78.7 

Source:    U.S.  Department  of  Labor,.  Bureau  of  Labor  Statistics 


16  Average  number  of  fatalities  for  each  100,000  workers. 

17  Number  of  injuries  and  illnesses  per  100  full-time 
workers . 

18  Number  of  lost  Workdays  per  100  full-time  workers. 
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Table  2 
Final  Safety  standards 
Elapsed  Time 


--  .. 

Years 

Standards  (Elapsed  Months) 

One  year 
or  less 

Misc.  Construction  (03) 
Misc.  Construction  (04) 
Rollover  Protection  ((05) 
Scaffolding  I  (05) 

Latch-Open  (05)  | 
Temporary  Flooring  (05) 
Trucks  &  Cranes  ( 08 ) 
Rim  Wheels  (08) 
Lavoratories  (09) 

One  to 
two  years 

Roof  guards  (14) 

Rim  Wheels  II  (14) 

Electrical  Design  (15) 

Telecommunications  (18) 

Ground-Faults  (19) 

Fire  Protection  (19) 

Industrial  Slings  (21) 

Concrete  &  Masonry  Lift  Slabs  (24) 

Two  to 
three  years 

Tractor  Rollover  (27) 

Welding  (29) 

Power  Presses  (32) 

Electrical  Power  (32) 

Motor  Vehicles  (32) 

Sensing  Devices  (35) 

Electrical  Safety:  Construction  (32) 

Electrical  Safety:  Work  Practices  (29) 

Three  to 
four  years 

Machine  Guards  (38) 
Pulp  &  Paperboard  (44) 
Shipyards  (44) 
Marine  Terminals  (46) 
stairways  *  Ltaooers  (4/) 

Four  to 
five  years 

Electrical  Safety:  Construction  II  (53) 
Cranes  &  Derricks  II  (53) 

More  than  five 
years 

Safety  Testing  Certification  (62) 
Underground  Construction  (68) 
Concrete  &  Masonry  (75) 
Excavations  (75) 
Grain  Handling  (93) 
Lockout /Tagout  (111) 
Concrete  &  Masonry  (75) 

Source:  Federal  Register,  Seal -Annual  Regulatory  Agenda 


52-650  0-92-5 
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Table  3 
Final  Health  standards 
Elapsed  Time 


Years 

Standards  (Elapsed  Months) 

Less  than 
one  vear 

wire    jr  caj. 

Asbestos  (04) 
Vinvl  Chloride  (05) 
DBCP  (06) 

14  Carcingens  (11) 
Hazardous  Waste  (12) 

One  to  two 
years 

PEL  Update  (16) 
Acronytrile  (18) 
Hazard  Communication  (19) 
Benzene  (21) 
Medical  Records  (21) 

Two  to 
three  years 

Cancer  Policy  (26) 
Asbestos  11  (26) 
EtO  (34) 

Three  to 
four  years 

Cotton  Dust  (44) 
Cotton  Dust  II  (45) 

Four  to 
five  years 

Five  to  six 
years 

Coke  Over  Emissions  (63) 
Asphalt  Fumes  (63) 
Lead  (69) 

Six  or  more 
years 

Forma ldehyde  (73) 

Medical  Records  II  (74) 

EDB  (85) 19 

Lead  II  (91) 

Blood  Diseases  (105) 

Hearing  Conservation  (114) 

Field  Santitation  (174) 

Source:  Federal  Register,  Semi-Annual  Regulatory  Agenda 


19  A  seperate  EDB  standard  was  dropped  and  a  new  consensus 
standard  was  promulgated  for  EDB. 
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Table  4 
Pending  3a£«ty  standards 
Blapsed  Time 


Years 

Standards  (Elapsed  Months) 

One  year 
or  less 

Record  Keeping  (8) 
Work  Surfaces  (11) 
Vehicle  Safety  (12) 

One  to 
two  years 

Longshoring  (17) 

Two  to 
three  years 

Shipyard  Fall  Protection  (23) 
Shipyard  Welding  (28) 
Shipyard  Access  6  Egress  (28) 
Shipyard  Protective  Equipment 
(28) 

Three  to 
four  years 

Four  to 
five  years 

Steel  Erection  (49) 
Explosives  (56) 
Fall  Protection  (52) 
Scaffolds  (52) 
Shipyard  Scaffolds  (5?) 
Welding  (50) 
Confined  Spaces  (55) 
Logging  Operations  (54) 
Electric  Power  Generation  (55) 
Personal  Protection  (53) 

More  than  five 
years 

Hazardous  Materials  (122) 

Source:  Federal  Register,  Seal -Annual  Regulatory  Agenda 


Table  5 
Pending  Health  Standards 
Elapsed  Time 


Years 

Standards  (Elapsed  Time) 

Less  than  one 
year 

Asbestos:  Category  3  (12) 
PEL  Update:  3  Industries  (6) 

One  to  two  years 

Asbestos:  Category  1  (16) 
Asbestos:  Category  2  (14) 
Accreditation  (20) 

Two  -to  three 
years 

Medical  Surveillance  (30) 
Exposure  Assessment  (30) 

Three  to  four 
years 

Glycol  Ethers  (47) 
Cadmium  (45) 

Bloodborne  Pathogens  (40) 

Four  to  five 
years 

DCMC  (52) 

Tremolite  &  Others  (53) 

Five  to  six 
years 

1,3  Butadiene  (65) 
Formaldehyde  (71) 

Six  or  more 
years 

Respiratory  Protection  (106) 
Methods  of  Compliance  (97) 
MDA  (90) 

Source:  Federal  Register,  Semi-Annual  Regulatory  Agenda 
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Tabic  « 
oSHA's  Budget  Authority 
(in  Billions  of  dollars) 


Year-  -. 

Actual  Budget 

Budget  Adjusted 
For  Inflation 

1975 

102.0 

189.6 

1976 

117.2 

206.0 

1977 

130.3 

215.0 

1978 

138.7 

212.7 

1979 

173.0 

238.3 

1980 

186.0 

225.7 

1981 

209.5 

230.9 

1982 

195.5 

202.6 

1983 

206.6 

207.4 

1984 

212.6 

204.6 

1985 

219.5 

204.0 

1986 

208.7 

190.4 

1987 

225.8 

198.8 

1988 

235.4 

199.0 

1989 

247.7 

Source:   Office  of  Management  and  Budget,   Budget  of  the 

United  States 


Table  7 

Number  of  Permanent  Positions 
(in  thousands) 


I Year 

Number 

1975 

2.44 

1976 

2.49 

1977 

2.73 

1978 

2.82 

1979 

2.94 

1980 

3.00 

1981 

3.00 

1982 

2.35 

1983 

2.35  . 

1984 

2.36 

1985 

2.18 

1986 

2.09 

1987 

2.14 

1988 

2.35 

1989 

2.42 

United :  Stat?ff 8  ^  Management  and  Bud<?et'    Budget  of  the 
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TsJbla  8 

Inspections  and  Violations  Cited 
(in  thousands) 


Violations  Cited 

Year 

Total 

Inspections 

Total 

Serious 

Nonser ious 

Willful 
& 

Repeat 

76 

76.6 

310.  7 

9.3 

296.3 

5. 1 

77 

60.  9 

165.  3 

25.5 

135.  0 

4.8 

78 

55 . 2 

132.2 

36 . 2 

90.2 

5.0 

79 

58 . 4 

128 .  5 

39.2 

84 .  3 

5 . 0 

80 

64  . 9 

128  . 7 

4  3.2 

80.9 

4  .  7 

81 

55.9 

107.5 

29.7 

75.8 

2  .  1 

82 

63  .9 

100.7 

22.8 

76.6 

1.4 

83 

68.9 

111.4 

27.7 

81.3 

1.9 

84 

72.0 

111.6 

29.8 

79.8 

2  .  1 

85 

71.3 

119.7 

32.8 

83.7 

3  .  0 

86 

64  .  0 

129.0 

35.7 

89.  1 

3  .  7 

87 

61.5 

137.1 

37.0 

94.2 

4  .  0 

88 

58.4 

154.9 

54.2 

93.0 

,< 

Source:  Report  of  the  President  to  Congress  on  Occupational 
Safety  and  Heath  1976-1988 


Table  9 
Proposed  Psnalitiss 
(Millions  of  dollars) 


Year 

Total 

Serious 

Non- 
serious 

willful 
&  Repeat 

Failure 
To  Abate  | 

76 

12.5 

5.7 

3.6 

2.5 

77 

12.3 

7.7 

.68 

2.9 

1.0 

78 

23.3 

12.9 

2.4 

8  , 0 

2  .  1 

79 

24.0 

13.4 

.22 

8.9 

1.5 

80 

24.4 

13.  1 

.17 

9.1 

2  .  0 

81 

9.9 

7.0 

.11 

2.3 

.45 

82 

5.8 

4.6 

.62 

.99 

.  18 

83 

6.9 

4.9 

.  14 

1.4 

.41 

84 

8.0 

5.8 

.11 

2.0 

.  15 

85 

9.8 

6.7 

.48 

2.9 

.  16 

86 

13.3 

7.5 

.72 

5.2 

.53 

87 

24.5 

8.5 

.18 

14.3 

1.5 

88 

45.0 

14  .2 

.15 

28.5 

2.1 

Source:  Report  of  the  President  to  Congress  on  Occupational 
Safety  and  Heath  1976-1988 
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Senator  Metzenbaum.  Thank  you  very  much,  Professor  Shapiro. 

Professor  Shapiro,  Dr.  Corn  has  expressed  reservations  about  the 
bill's  provisions  on  joint  safety  committees,  and  the  expedited  time 
frame  for  setting  OSHA  standards  and  other  provisions  as  well.  Yd 
like  to  get  your  reaction  to  some  of  his  concerns,  one  of  which  I 
had  some  special  difficulty  with,  and  that  is  that  you  can't  man- 
date these  safety  committees,  that  they  have  to  be  established  vol- 
untarily by  the  employer  and  the  representatives  of  the  workers 
themselves. 

Do  you  have  any  thoughts  on  that  subject? 

Mr.  Shapiro.  Thank  you,  Senator,  I  do. 

In  one  sense,  of  course,  Dr.  Corn  is  right — you  can't  force  some- 
one to  cooperate.  On  the  other  hand,  you  can  establish  a  structure 
which  starts  the  process  of  educating  workers  and  giving  them  a 
system  or  means  to  protect  themselves,  and  that's  what  the  bill 
does. 

As  I  have  testified,  I  think  we  have  to  look  to  other  means 
whereby  workers  have  other  avenues  of  also  seeking  redress,  but 
unless  the  bill  mandates  a  process  of  consultation,  in  some  work- 
places the  process  of  consultation  will  never  start. 

Senator  Metzenbaum.  Thank  you.  Dr.  Landrigan,  as  someone 
with  experience  in  dealing  with  environmental  health  issues  as 
well  as  occupational  health  issues,  I  wonder  if  you  could  comment 
about  the  differences  in  the  way  we  have  approached  the  problem 
of  health  hazards  in  the  environment  generally  versus  the  problem 
of  health  hazards  in  the  workplace. 

Dr.  Landrigan.  There  is  a  fundamental  difference,  I  suppose,  in 
the  standard-setting  process.  In  the  general  environment,  for  exam- 
ple, under  the  Clean  Air  Act,  standards  are  set  at  a  level  that  will 
protect  the  most  vulnerable  segment  within  the  population.  For  ex- 
ample in  the  air  lead  standard  which  was  established  under  that 
Act,  the  EPA  recognized  that  young  children  were  probably  the 
most  vulnerable  group  within  the  population  to  lead,  and  they  set 
the  standard  at  a  low  level  to  protect  children.  By  contrast,  in  the 
workplace,  we  go  through  risk  assessment  procedures  in  setting 
standards  that  are  far  less  stringent  than  those  in  the  general  envi- 
ronment. 

Now,  to  be  sure,  workers  are  usually  strong  adult  men  and 
women,  not  little  children,  perhaps  inherently  not  quite  so  vulnera- 
ble as  little  kids;  but  even  when  those  factors  are  taken  into  ac- 
count, workplace  standards  are  typically  set  at  levels  that  are  far, 
far  above  those  which  pertain  in  the  general  environment. 

One  of  the  underlying  dynamics  which  drives  this  process  is  that 
economic  factors  are  explicitly  not  taken  into  account  in  setting  en- 
vironmental standards,  and  they  explicitly  are  taken  into  account 
by  OSHA  in  setting  workplace  standards,  and  that  clearly  tips  the 
balance. 

Senator  Metzenbaum.  Thank  you. 

Dr.  Corn,  in  your  testimony  you  express  concern  that  provisions 
in  the  bill  which  give  employees  the  right  to  refuse  unsafe  work 
would  cause  a  lot  of  unnecessary  interruption  of  work.  As  you  well 
know,  that  provision  is  similar  to  existing  OSHA  regulations  which 
permit  an  employee  to  refuse  work  where  the  employee  reasonably 
believes  that  there  is  a  danger  of  serious  injury. 
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Do  you  have  any  evidence,  or  can  you  expand  upon  your  views 
on  this  subject,  that  that  regulation  has  caused  a  lot  of  unneces- 
sary interruption  of  work  in  the  past? 

Dr.  Corn.  I  have  personal  experiences  comparable  to  some  of  the 
personal  experiences  related  here  this  morning  that  suggest  that, 
yes. 

The  bill  talks  about  "apprehension"  of  safety  concerns.  I  think 
the  image  of  the  workplace  that  is  driving  this  bill  is  blue  collar 
manufacturing  which  is  now  one-fourth  of  United  States  work- 
places or  less.  We  have  visions  of  gross  hazards  which  the  neo- 
phyte, not  aided  by  any  specialization  in  safety  or  health,  can 
detect.  That  is  not  what  is  out  there,  Senator,  with  all  due  respect. 
And  GMUAW  will  tell  you  the  incredible  investment  in  worker 
education,  paid  for  by  a  tax  on  every  dollar  earned,  to  bring  work- 
ers up  to  a  level  of  understanding  of  sophisticated  workplaces. 

I  am  very  fearful  of  workers  deciding  that  they  "apprehend"  a 
safety  hazard  in  the  workplace  and  refuse  to  work.  There  must  be 
something  between  them  and  the  employer,  because  the  employer 
will  probably  differ  with  them — a  third  appeal,  if  you  will. 

Now,  I  call  attention  to  the  OSHA  complaint  that  can  be  done 
immediately,  and  there  have  been  problems  with  the  complaint 
process,  but  the  mechanism  is  there,  and  that  can  be  worked  on. 
But  I  do  not  think  the  majority  of  workers  should  be  given  the  re- 
sponsibility for  apprehending  in  the  workplaces  I  am  familiar 
with — and  I  am  not  talking  about  locked  safety  doors.  Events  such 
as  Hamlet  capture  our  heart  and  our  imagination,  and  they  drive 
us  to  do  something,  but  if  we  are  going  to  solve  health  and  safety 
the  heart  is  not  going  to  solve  it,  Senator;  the  mind  is  going  to 
solve  it. 

Senator  Metzenbaum.  Dr.  Corn,  let  me  ask  you  this  question.  I 
understand  what  you  are  saying,  that  every  employee  shouldn't  be 
able  to  say,  "No,  I'm  not  going  to  do  that  work;  I  don't  think  that 
is  safe."  Then  there  is  the  other  situation,  where  the  employee 
knows  that  the  elevator  doesn't  have  some  protective  device  on  it 
to  protect  his  or  her  life. 

Maybe  you  are  concerned  more  about  the  word  "apprehension." 
Don't  you  think  the  worker  ought  to  have  some  rights  when  he 
knows  that  the  safety  lock  on  the  machine,  or  the  guard  on  the  ma- 
chine, has  broken  down,  to  say  "I  don't  want  to  work  on  it." 

Dr.  Corn.  I  agree  with  that. 

Senator  Metzenbaum.  Is  your  concern  more  about  the  language 
of  the  legislation,  or  about  the  factual  situation,  because  maybe  we 
can  work  out  language  that  will  address  your  concerns? 

Dr.  Corn.  I  am  very  concerned  about  our  inability  to  differenti- 
ate between  the  gross  situation  that  you  have  just  described  and 
the  majority  of  the  situations  with  which  I  deal.  The  majority  of 
the  situations  I  deal  with  as  a  consultant  are  not  gross  situations. 

Senator  Metzenbaum.  Tell  me  how  we  handle  it. 

Dr.  Corn.  Well,  I  am  commenting  on  the  bill  as  it  is.  I  haven't  a 
solution  to  the  bill  as  it  should  be,  but  I  agree  with  you  in  that 
case.  Now  the  challenge  is  to  word  it  appropriate  so  that  it  differ- 
entiates those  different  types  of  situations. 

Senator  Metzenbaum.  Dr.  Corn,  you  are  an  expert  in  the  field. 
We  who  draft  legislation  are  not  experts.  And  I  believe  more  bad 
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legislation  is  passed  because  those  who  are  experts,  whether  it  is 
on  a  subject  to  which  I  addressed  myself  yesterday — insurance — or 
environmental  matters,  or  conservation,  won't  come  forward.  There 
is  a  tendency  to  have  a  division  between  the  Congress  and  those 
affected,  and  I  think  that  over  a  period  of  years  we  have  seen  more 
bad  legislation  put  on  the  books  because  those  who  were  affected 
were  unwilling  to  come  forward.  Unquestionably  the  best  example 
of  that  at  this  moment  is  in  the  whole  question  of  health  care  for 
this  Nation.  The  very  people  who  are  most  affected  are  not  coming 
forward  with  practical  or  reasonable  solutions  to  solve  the  problem, 
but  are  rather  looking  out  to  see  to  it  that  their  own  ox  isn't  being 
gored. 

I  would  say  to  you — and  I  know  I  speak  for  Senator  Kennedy  as 
well  as  myself — that  we  would  welcome  your  thoughtful  input.  And 
I  will  say  that  to  all  the  members  of  this  panel,  the  preceding 
panel  and  the  subsequent  panel.  We  don't  claim  that  we  are  the 
"be-all  and  end-all."  We  welcome  suggestions,  and  my  staff  and  I 
are  very  much  available  to  you. 

Now,  to  you,  Dr.  Bingham.  Perhaps  the  biggest  problem  we  face 
in  addressing  occupational  safety  and  health  issues  relates  to  the 
question  of  adequate  resources.  Because  we  are  unlikely  to  see  sub- 
stantial increases  in  OSHA's  budget  in  the  coming  years,  we  have 
attempted  to  strengthen  OSHA's  enforcement  authority  without 
imposing  additional  cost  burdens  on  the  agency.  The  idea  is  simply 
to  get  the  biggest  bang  for  the  buck. 

Do  you  feel  that  we  have  been  successful  in  that  effort,  or  do  you 
have  some  suggestions  as  to  how  we  could  make  this  legislation 
more  effective? 

Ms.  Bingham.  I  think  to  do  that,  to  be  more  efficient  and  effica- 
cious, you  are  going  to  have  to  rely  on  what  I'll  call  untapped 
sources  up  until  now  in  bringing  about  health  and  safety  in  the 
workplace.  I  would  point  out  that  when  OSHA  was  first  proposed, 
Senator  Javits  was  a  proponent  of  required  health  and  safety  com- 
mittees, as  I  recall  the  history  of  this  law.  I  think  he  was  right.  I 
do  believe  that  it  takes  a  certain  maturity.  We  probably  weren't 
ready  for  them  in  1971  and  1972.  It  takes  a  maturity,  it  takes  edu- 
cation, and  I  think  health  and  safety  committees  are  very  impor- 
tant, and  that  is  an  important  aspect  of  this  law. 

I  would  agree  with  professor  Shapiro  in  some  of  his  suggestions. 
There  is  never  going  to  be  an  agency  large  enough,  with  enough 
support,  and  I  think  that  is  the  case  with  the  EPA.  So  perhaps  the 
committee  ought  to  think  about  giving  workers  the  right  to  sue  in 
the  situations  he  has  described. 

I  myself  believe  it  is  absolutely  essential  that  the  criminal  provi- 
sions of  the  law  be  improved,  and  I  think  if  you  look  out  there  in 
the  communities,  you  will  see  that  there  is  frequently  such  outrage 
at  the  community  level  that  communities  have  begun  to  use  local 
laws  for  manslaughter,  maiming  and  so  forth,  in  actually  prosecut- 
ing, for  example,  employers  when  there  is  a  failure  to  shore  in  a 
construction  accident. 

People  in  this  country  are  to  the  point  where  they  believe  that 
health  and  safety  has  been  around  long  enough,  and  employers 
should  take  certain  steps.  My  point  is  I  think  the  OSHA  law  should 
come  into  line  with  this. 
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You  are  going  to  have  to  use,  I  believe,  also  outside  funding.  I 
think  that  a  fund  that  would  guarantee  that  health  and  safety  edu- 
cation occur  is  essential.  The  Swedish  model  is  one  model,  but 
that's  not  the  only  model,  and  I  think  there  are  people  who  can 
provide  examples  of  the  way  other  countries  fund  health  and  safety 
training. 

Senator  Metzenbaum.  Thank  you  very  much. 

I  want  to  thank  this  panel  for  your  cooperation.  I  will  say  that 
some  members  of  the  committee,  including  myself,  may  have  writ- 
ten questions  to  submit,  but  your  testimony  has  been  very  helpful. 

Now,  I  will  say  to  the  next  panel  I  am  in  a  little  bit  of  an  embar- 
rassing position.  First,  Senator  Kennedy  is  on  the  floor,  and  that  is 
no  fault  of  his,  but  the  civil  rights  bill  is  being  debated  today;  and 
in  addition  to  that,  the  Democratic  Caucus  has  commenced,  and  I 
am  going  to  have  to  leave  for  that. 

So  Mr.  Littlefield,  who  is  staff  director,  representing  Senator 
Kennedy,  and  also  a  representative  of  Senator  Hatch  the  ranking 
minority  member,  will  hear  the  next  panel. 

On  behalf  of  Senator  Kennedy,  myself,  and  all  the  members  of 
the  committee,  we  want  to  apologize  to  the  next  panel.  Be  assured 
that  we  will  examine  your  statements  and  will  very  possibly  have 
additional  questions  for  you.  But  I  am  indeed  embarrassed  that  I 
must  leave  at  this  point. 

[Prepared  statement  of  Senator  Hatch  follows:] 

Prepared  Statement  of  Senator  Hatch 
Thank  you,  Mr.  Chairman. 

I  want  to  welcome  each  of  the  witnesses  who  have  agreed  to 
appear  today. 

Let  me  get  right  to  the  bottom  line.  The  title  of  this  hearing  is 
"OSHA  Reform:  Fulfilling  the  Promise  of  a  Safe  and  Healthful 
Workplace."  In  my  mind,  that  implies  an  inquiry  into  whether 
OSHA  has  met,  or  fallen  short  of  meeting  the  purposes  of  the  Oc- 
cupational Safety  and  Health  Act  of  1970/ 

I  am  in  favor  of  that  kind  of  oversight.  We  should  review 
OSHA's  performance  against  the  standards  we  have  set. 

But,  after  reviewing  S.  1622,  it  seems  to  me  that  some  want  to 
move  the  goal  line.  The  bill  seems  to  me  to  call  for  more  standards, 
standards  that  are  more  stringent,  more  inspections,  more  cita- 
tions, more  civil  penalties,  more  criminal  penalties,  more  litigation, 
more  confrontation  between  business  and  OSHA,  and  more  delay 
in  abatement  of  hazards  caused  by  the  procedures  themselves. 

The  promise  of  safe  and  healthful  workplaces  we  enacted  in  1970 
was  not  without  limitation.  The  limitation  was  "so  far  as  possible." 

With  this  promise,  which  serves  as  the  centerpiece  of  the  Occu- 
pational Safety  and  Health  Act,  the  rest  of  the  legislation  provides 
specifics  on  what  is,  and  is  not,  possible.  Nearly  all  of  the  extreme 
recommendations  made  in  s.  1622  were  debated  in  the  context  of 
the  legislation  in  1970.  They  were  put  on  the  table  and  rejected  be- 
cause they  were  outside  the  scope  of  what  was  reasonable  and  nec- 
essary and  of  what  was  considered  "possible." 

I  am  all  for  making  sure  that  the  promise  made  for  safe  and 
healthful  workplaces  is  honored  fully.  But,  if  one  believes  that 
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OSHA  is  not  properly  carrying  out  its  functions,  does  it  make  any 
sense  to  enlarge  the  functions  in  order  to  improve  its  performance? 
I  do  not  think  so. 

I  question  whether  the  provisions  of  this  legislation,  which  will 
inevitably  lead  to  greater  confrontation  and  less  cooperation,  will 
result  in  safer  and  more  healthful  workplaces.  In  fact,  such  provi- 
sions may  actually  hinder  our  ability  to  meet  the  promise  of  safe 
and  healthful  workplaces.  I  continue  to  believe  strongly  that  the 
rapid  abatement  of  workplace  hazards  is  the  primary  goal  of  the 
Occupational  Safety  and  Health  Act.  It  is  not  to  raise  revenue  for 
the  government,  and  it  is  not  to  provide  for  either  union  or  man- 
agement lawyers. 

Is  changing  a  fundamental  promise  the  way  to  go?  Or  should  we 
concentrate  on  fully  and  adequately  meeting  an  existing  promise?  I 
believe  the  latter  is  not  only  the  wisest  course  of  action,  but  the 
course  most  consistent  with  the  purpose  of  the  Occupational  Safety 
and  Health  Act:  To  ensure,  so  far  as  possible,  safe  and  healthful 
working  conditions. 

Mr.  Littlefield  [presiding].  If  we're  all  set,  well  proceed.  My 
name  is  Nick  Littlefield,  and  I  am  the  staff  director  for  the  Labor 
and  Human  Resources  Committee.  Sitting  to  my  left  is  Kris  Iver- 
son,  who  is  the  minority  staff  director  for  the  committee.  So  you 
have  a  representative  of  both  Senator  Kennedy  and  Senator  Hatch 
here  to  hear  your  testimony,  and  we  both,  needless  to  say,  apolo- 
gize for  the  fact  that  our  bosses  are  both  on  the  floor,  managing 
the  Civil  Rights  bill,  which  we  did  not  know  was  going  to  happen 
today. 

So  let  me  welcome  now  our  third  panel  which  consists  of  three 
witnesses  invited  to  testify  today  by  Senator  Hatch,  the  ranking 
minority  member.  These  witnesses  are:  Mr.  Ted  Hillman,  of  the 
Blount  Construction  Company,  testifying  on  behalf  of  the  Associat- 
ed General  Contractors  of  America;  Mr.  George  Salem,  testifying 
on  behalf  of  the  Coalition  on  Occupational  Safety  and  Health,  and 
Mr.  Jerry  Williams,  of  the  McKee  Foods  Corporation,  testifying  on 
behalf  of  the  Independent  Bakers  Association. 

Please  proceed,  Mr.  Hillman. 

STATEMENTS  OF  TED  HILLMAN,  MANAGER,  SAFETY  AND  LOSS 
PREVENTION,  BLOUNT  INC.  CONSTRUCTION,  REPRESENTING 
ASSOCIATED  GENERAL  CONTRACTORS  OF  AMERICA;  GEORGE 
R.  SALEM,  PARTNER,  AKIN,  GUMP,  HAUER  &  FELD,  FORMER  SO- 
LICITOR, U.S.  DEPARTMENT  OF  LABOR,  REAGAN  ADMINISTRA- 
TION, REPRESENTING  THE  COALITION  FOR  OCCUPATIONAL 
SAFETY  AND  HEALTH;  AND  JERRY  L.  WILLIAMS,  DIRECTOR, 
CORPORATE  SAFETY,  INDUSTRIAL  HYGIENE  AND  WORKERS 
COMPENSATION,  MCKEE  FOODS,  REPRESENTING  THE  INDE- 
PENDENT BAKERS  ASSOCIATION 

Mr.  Hillman.  Thank  you  for  the  opportunity  to  appear  here 
today. 

I  am  Ted  Hillman,  safety  and  loss  prevention  manager  of  Blount 
Inc.,  Construction  Division  in  Montgomery,  AL.  I  am  a  member  of 
the  safety  and  health  committee  of  the  Associated  General  Con- 
tractors of  America,  which  is  a  national  trade  association  of  more 
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than  32,500  firms  including  8,000  of  America's  leading  general  con- 
tracting firms. 

I  am  proud  of  the  work  the  AGC's  safety  and  health  committee 
has  done  to  enhance  safety  and  health  in  the  construction  industry. 
AGC  has  committed  significant  resources  to  expanding  safety  and 
health  education  and  training  programs,  including  those  sponsored 
with  OSHA,  and  to  developing  new  programs,  products  and  serv- 
ices for  AGC  members  in  the  construction  industry. 

I  welcome  the  opportunity  to  provide  this  testimony  on  S.  1622, 
the  Comprehensive  Occupational  Safety  and  Health  Reform  Act, 
and  I  respectfully  request  that  my  written  statement  be  made  a 
part  of  the  record  of  the  committee's  proceedings. 

I  am  engaged  in  my  32nd  year  in  construction  safety,  and  in  all 
that  time  I  have  yet  to  meet  an  employer  who  wants  to  injure  a 
worker.  In  support  of  this,  please  consider  that  although  I  am 
before  this  committee  today,  in  the  days  ahead  I  will  be  working 
next  to  men  and  women  on  our  project  worksites,  many  of  whom 
are  my  friends,  all  of  whom  are  employees. 

AGC  is  pledged  to  achieving  zero  accidents  in  the  construction 
workplace  and  vigorously  supports  all  positive  initiatives  directed 
at  this  goal.  AGC  is  concerned  that  S.  1622  does  not  address  the 
measures  most  likely  to  enhance  construction  worksite  safety  and 
health. 

For  these  reasons,  AGC  cannot  support  S.  1622.  Specifically,  S. 
1622  proposes  a  fundamental  shifting  of  safety  responsibility  that 
would  detract  from,  rather  than  enhance,  safety  in  the  construc- 
tion industry  while  at  the  same  time  undermining  the  right  of  em- 
ployers and  employees  to  choose  a  labor-management  policy  which 
best  suits  their  combined  interests. 

S.  1622  proposes  a  standard-setting  process  that  would  change 
the  current  procedure  from  a  consensus-based  process  to  one  that  is 
arbitrarily  accelerated  and  subject  to  manipulation. 

S.  1622  proposes  specific  written  safety  and  health  program  re- 
quirements that  ignore  the  flexibility  required  to  meet  the  needs  of 
diverse  industries  such  as  construction. 

S.  1622  would  expand  the  application  of  criminal  penalties  while 
only  vaguely  defining  "seriously  bodily  injury"  and  containing  and 
overly  broad  interpretation  of  "willful";  and  in  this  context  would 
impose  extraordinarily  high  fines  and  prison  terms. 

S.  1622  would  amend  the  "general  duty  clause"  to  make  employ- 
ers on  a  multi-employer  worksite  liable  for  the  unsafe  practices  of 
employees  of  other  employers  on  that  worksite. 

To  address  the  fundamental  shifting  of  safety  responsibilities,  S. 
1622  would  undermine  the  employer's  ultimate  responsibility  to 
maintain  safe  worksites  by  mandating  employer-employee  safety 
and  health  committees  at  each  worksite,  thereby  giving  employees 
the  authority  to  review  employer  records,  review  worksite  inci- 
dents, conduct  routine  worksite  inspections,  interview  fellow  em- 
ployees, observe  the  measurement  of  toxic  materials  and  agents, 
make  technical  recommendations  concerning  safety  and  health 
matters,  and  participate  in  all  OSHA  inspections.  That  undermines 
the  right  of  employers  and  employees  to  choose  labor-management 
policies  which  best  suit  their  interests  at  that  specific  construction 
site. 
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While  the  responsibility  is  diluted,  the  accountability  remains 
solely  with  one  party,  and  while  recommendations  are  advisory, 
they  must  be  addressed,  and  could  very  well  be  without  technical 
merit  due  to  the  overlap  from  one  construction  phase  to  another 
with  a  corresponding  change  in  craft  employees. 

The  committee  makeup  is  based  on  last  year  employment  fig- 
ures. This  could  result  in  a  committee  based  on  500  employees, 
when  in  reality  there  are  only  now  15  employees  working  on  punch 
list  items. 

Granting  employees  responsibility  and  committee  authority  with- 
out also  holding  them  accountable  for  their  actions  is  unlikely  to 
enhance  safety  and  health. 

In  regard  to  standard-setting  process,  S.  1622  proposes  a  stand- 
ard-setting process  that  would  accelerate  the  issuance  of  OSHA 
standards  and  severely  limit  OSHA's  authority  to  assess  the  merits 
of  petitions  for  proposed  standards.  AGC  opposes  this  proposed 
standard-setting  process  because  the  change  from  a  consensus- 
based  process  to  one  that  is  arbitrarily  accelerated  and  subject  to 
manipulation  creates  a  strong  potential  for  standards  that  are  in  a 
constant  state  of  change  and  a  system  in  a  constant  state  of  over- 
load. The  bill  eliminates  cost  impact  as  a  factor  in  developing 
safety  standards  by  overturning  a  recent  court  of  appeals  decision 
requiring  safety  standards  to  be  based  on  cost-benefits  analysis. 

Written  safety  and  health  programs.  S.  1622  requires  every  em- 
ployer to  include  specific  components  in  written  safety  and  health 
programs.  While  AGC  supports  voluntary  written  safety  and  health 
programs,  AGC  opposes  this  requirement  because  the  large  con- 
tractor needs  the  flexibility  to  address  a  program  to  the  specific 
needs  of  each  project.  Some  contractors  work  on  a  given  project 
where  a  specific  work  method  procedure  would  fill  the  program 
function  adequately  and  not  need  to  address  items  that  are  of  no 
concern. 

Sixty  percent  of  all  contractors  in  the  United  States  only  have 
four  or  less  employees,  and  the  lack  of  an  extensive  formal  pro- 
gram does  not  mean  that  applicable  standards  are  not  being  fol- 
lowed. 

The  requirement  assumes  a  "one  size  fits  all"  approach.  Detailed 
written  safety  and  health  programs  are  not  needed  by  many  con- 
struction contractors  in  order  to  maintain  safe  worksites.  The 
safety  and  health  program  requirements  in  this  bill  assume  that 
all  construction  contractors  a^e  large  corporations  with  hundreds 
of  employees,  when  in  fact  80  percent  of  the  construction  firms  em- 
ployee nine  or  fewer  employees. 

To  require  such  a  program  from  all  contractors  would  in  many 
cases  generate  useless,  time-consuming  paperwork  in  the  office 
that  would  deflect  valuable  safety  resources  from  on-site  safety  ini- 
tiatives. 

Expanded  criminal  penalties.  S.  1622  would  expand  the  applica- 
tion of  criminal  penalties  without  regard  to  the  vague  definition  of 
' 'serious  bodily  injury"  and  the  overly  broad  interpretation  of  ' 'will- 
ful" and  in  this  context  would  impose  extraordinarily  high  fines 
and  prison  terms.  AGC  opposes  such  an  expansion  of  criminal  pen- 
alties because:  due  to  the  increased  exposure  to  criminal  penalties, 
OSHA  inspections  could  be  a  legal  nightmare  in  which  warrants 
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are  required,  inspections  are  under  protest,  and  legal  counsels  are 
demanded  by  all  affected  parties.  Individuals  will  be  exposed  to 
criminal  prosecution  for  something  over  which  they  had  no  control 
in  that  employees  have  no  accountability  under  the  act  to  even 
work  in  compliance  with  training  provided.  This  would  certainly 
have  a  chilling  effect  on  voluntary  compliance  efforts. 

The  definition  of  '  'serious  bodily  injury"  is  so  vague  that  even 
minor  injuries  could  be  construed  as  serious  bodily  injuries. 

Addressing  the  "general  duty  clause/'  S.  1622  would  amend  the 
"general  duty  clause"  to  make  employers  at  multi-employer  work- 
sites liable  for  other  employers'  workers  on  the  site.  AGC  opposes 
this  provision  because  construction  contractors  regularly  work  on 
multi-employer  worksites.  Each  contractor  on  each  worksite  is  an 
independent  entity  and  controls  and  directs  its  employees.  Each 
contractor  is  thereby  only  responsible  and  accountable  for  the 
safety  and  health  of  its  employees.  Notwithstanding  employer  A's 
lack  of  direction  and  control  over  B's  personnel,  it  would  be  phys- 
ically impossible  to  constantly  monitor  other  employers'  work  prac- 
tices even  on  small  worksites. 

It  would  be  unreasonable  to  subject  an  employer  to  possible 
OSHA  sanctions  for  unsafe  acts  and  practices  over  which  the  em- 
ployer cannot  exercise  direction  and  control. 

We  believe  S.  1622  will  not  serve  its  intended  purpose  to  improve 
workplace  safety  and  health  because  rather  than  addressing  the 
key  elements  necessary  to  create  a  safe  environment,  it  adopts  a 
"one  size  fits  all"  approach  which  cannot  be  successfully  imposed 
on  an  industry  which  is  so  varied,  with  so  many  different  types  of 
construction  in  different  environments,  under  differing  conditions, 
differing  numbers  of  employees,  and  different  time  schedules. 

While  intended  to  improve  workplace  safety  and  health,  S.  1622 
unfortunately  does  not  focus  on  the  real  causes  of  jobsite  accidents 
that  must  be  addressed  to  enhance  jobsite  safety.  AGC  urges  Con- 
gress to  consider  that  all  interests  which  address  this  subject  are 
honorable  in  intent  and  genuinely  interested  in  maximum  work- 
place safety  and  health;  that  those  with  casual  or  callous  disregard 
for  the  health  and  safety  of  workers  are  no  more  likely  to  be  re- 
sponsive to  this  legislation  than  they  are  to  moral  responsibility, 
while  at  the  same  time,  responsible  companies  and  employees — the 
vast  majority — will  have  their  efforts  pulled  down  by  the  lowest 
possible  denominator  and  regrettably,  attendant  bureaucracy;  that 
the  essential  advancement  of  meaningful  safety  and  health  will  be 
beneficially  enhanced  by  cooperation,  communication  and  reasona- 
ble trust  in  the  motivations  of  all  who  want  to  make  safety  and 
health  a  reality;  that  flawed  legislation  will  not  serve  any  useful 
purpose,  but  may  retard  achievement  of  your  objectives  and  ours — 
maximum  safety  and  health  in  the  construction  industry. 

Education  and  training  are  the  keys  to  a  safe  worksite.  AGC  be- 
lieves that  any  goal  associated  with  a  worksite  can  only  be 
achieved  by  an  increased  awareness  and  dedication  by  both  the  em- 
ployer and  the  employee.  This  can  be  best  done  through  training 
and  education  and  the  encouragement  of  incentives. 

AGC  is  vigorously  addressing  safety  education  and  training 
across  the  country.  Training  also  is  the  first  step  in  changing  the 
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behavior  of  unsafe  construction  workers,  supervisors  and  craft  em- 
ployees alike. 

Following  proper  training,  construction  employees  have  no 
excuse  not  to  work  safely.  To  help  make  safety  work  effectively, 
employees  who  work  safely  can  be  rewarded  through  recognition 
programs,  and  employees  who  do  not  must  be  held  accountable  by 
the  employer,  by  OSHA  and  by  Congress. 

Education  and  training  have  become  the  widely  accepted  means 
for  improving  workplace  safety  and  health.  In  that  regard,  the 
training  and  education  efforts  could  certainly  be  advanced  if  funds 
accumulated  through  OSHA  fines  were  at  least  partly  applied  from 
the  general  Treasury  to  training  OSHA,  training  employees,  and 
training  employers. 

In  conclusion,  I'd  like  to  say  that  AGC  shares  the  goal  of  Con- 
gress to  eliminate  deaths  and  injuries  in  the  workplace.  AGC  is 
concerned,  however,  that  S.  1622  attempts  to  achieve  safety  by 
added  paperwork  and  expense  on  those  who  already  care  about 
safety.  AGC  urges  Congress  to  help  enhance  workplace  safety  and 
health  by  providing  OSHA  with  sufficient  funding  to  allow  the 
agency  to  expand  its  educational  and  training  programs  and  activi- 
ties. This  will  allow  OSHA  to  better  work  with  employers  to  train 
and  protect  their  most  important  and  valuable  resources — their 
employees. 

Due  to  time  constraints  in  preparing  this  testimony,  AGC  plans 
to  submit  further  written  comments  for  consideration  by  the  com- 
mittee. 

Thank  you.  This  concludes  my  testimony,  and  I  welcome  your 
questions. 

[The  prepared  statement  of  Mr.  Hillman  follows:] 
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Testimony 

By 

The  Associated  General  Contractors  of  America 

Good  Morning.  I  am  Ted  Hillman,  Safety  and  Loss  Prevention  Manager  of 
Blount  Inc.,  Construction  Division  in  Montgomery,  Alabama.  I  am  a  member  of  the 
Associated  General  Contractors  of  America's  (AGC)  Safety  and  Health  Committee. 
AGC  is  a  national  trade  association  of  more  than  32,500  firms,  including  8,000  of 
America's  leading  general  contracting  firms.  They  are  engaged  in  the  construction  of  the 
nation's  commercial  buildings,  shopping  centers,  factories,  warehouses,  highways,  bridges, 
tunnels,  airports,  water  works  facilities,  waste  treatment  facilities,  dams,  water 
conservation  projects,  defense  facilities,  multi-family  housing  projects  and  site 
preparation/utilities  installation  for  housing  development. 

I  am  proud  of  the  work  AGC's  Safety  and  Health  Committee  has  done  to  enhance 
safety  and  health  in  the  construction  industry.  AGC  has  committed  significant  resources 
to  expanding  safety  and  health  education  and  training  programs,  including  those 
sponsored  with  OSHA,  and  to  developing  new  programs,  products  and  services  for  AGC 
members  and  the  construction  industry.  Recently,  AGC's  Safety  Committee  concluded 
planning  to  further  accelerate  the  delivery  of  new  safety  products  and  services  to  the 
industry  in  the  remainder  of  1991  and  in  1992, 

I  welcome  the  opportunity  to  provide  this  testimony  on  S.1622,  the  Comprehensive 
Occupational  Safety  and  Health  Reform  Act,  and  I  respectfully  request  that  my  written 
statement  be  made  a  part  of  the  record  of  the  Committee's  proceedings. 

No  employer  I  have  ever  met  wants  to  injure  workers.  If  you  doubt  this,  please 
consider  that  although  I  am  before  this  Committee  today,  tomorrow,  I  will  be  working 
next  to  men  and  women  on  our  worksites,  many  of  whom  are  my  friends. 

AGC  is  pledged  to  achieving  zero  accidents  in  the  construction  workplace  and 
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vigorously  supports  all  positive  initiatives  directed  at  this  goal.  AGC  is  concerned  that 
S.1622  does  not  address  the  measures  most  likely  to  enhance  construction  worksite  safety 
and  health.  For  these  reasons,  AGC  cannot  support  S.1622. 
Specifically: 

•  S.1622  proposes  a  fundamental  shifting  of  safety  responsibility  that  would 
detract  from  rather  than  enhance  safety  in  the  construction  industry,  while 
at  the  same  time  undermining  the  right  of  employers  and  employees  to 
choose  the  labor-management  policy  which  best  suits  their,  interests. 

•  S.1622  proposes  a  standard  setting  process  that  would  change  the  current 
procedure  from  a  consensus  based  process  to  one  that  is  arbitrarily 
accelerated  and  subject  to  manipulation. 

•  S.1622  proposes  specific  written  safety  and  health  program  requirements  that 
ignore  the  flexibility  required  to  meet  the  needs  of  diverse  industries  such 
as  construction. 

•  S.1622  would  expand  the  application  of  criminal  penalties  while  only  vaguely 
defining  "serious  bodily  injury"  and  containing  an  overly  broad  interpretation 
of  "willful";  and  in  this  context  would^  impose  extraordinarily  high  fines  and 
prison  terms. 

•  S.1622  would  amend  the  "general  duty  clause"  to  make  employers  on  a 
multi-employer  worksite  liable  for  the  unsafe  practices  of  employees  of 
other  employers  on  that  worksite. 

Fundamental  Shifting  of  Safety  Responsibility 
S.1622  would  undermine  the  employer's  ultimate  responsibility  to  maintain  safe 
worksites  by  mandating  employer-emp'oyee  safety  and  health  committees  at  each  worksite 
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~  thereby  giving  employees  the  authority  to  review  employer  records,  review  worksite 
incidents,  conduct  routine  worksite  inspections,  interview  fellow  employees,  observe  the 
measurement  of  toxic  materials  and  agents,  make  technical  recommendations  concerning 
safety  and  health  matters,  and  participate  in  all  OSHA  inspections.  Employees  would 
also  have  an  unqualified  right  to  receive  pay  and  benefits  for  the  time  spent  on  these 
activities.  AGC  must  oppose  this  proposed  fundamental  shift  of  safety  responsibility 
because: 

The  bill  would  at  best  interfere  with  and  in  most  instances  deny  the 
fundamental  right  of  employers  and  employees  to  choose  the  labor 
management  policy  which  best  suits  their  interests.  This  attempt  at  Labor 
Law  Reform  alone  renders  S.1622  unacceptable. 

Despite  the  shift  of  responsibility  to  such  committees  for  a  host  of  activities, 
the  employer  remains  solely  accountable  for  jobsite  safety  and  health  under 
this  legislation. 

The  employer  would  be  liable  for  the  consequences  of  actions,  or  the  lack 
of  actions  as  a  result  of  recommendations  by  employee  committee  members. 
The  bill  would  impose  a  substantial  economic  burden  on  construction 
employers  to  subsidize  the  activities  of  such  committees  at  each  and  every 
worksite.  For  a  construction  employer  this  could  mean  the  implementation 
and  funding  of  dozens  of  such  committees  in  the  course  of  a  year. 
It  is  not  prudent  to  assume  that  an  arbitrary  amount  of  safety  and  health 
training  would  qualify  the  average  construction  employee  to  make 
appropriate  safety  and  health  recommendations.  Granting  employees 
responsibility  and  committee  authority  without  also  holding  them 
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accountable  for  their  actions  is  unlikely  to  improve  safety  and  health. 
Due  to  the  small  size  of  the  great  majority  of  construction  businesses  and 
the  transient  nature  of  the  construction  process,  joint  safety  and  health 
committees  would  be  virtually  impossible  to  maintain. 
Standard  Setting  Process 
S.1622  proposes  a  standard  setting  process  that  would  accelerate  the  issuance  of 
OSHA  standards  and  severely  limit  OSHA/s  authority  to  assess  the  merits  of  petitions 
for  proposed  standards.  AGC  opposes  this  proposed  standard  setting  process  because: 
Accelerating  the  standard  setting  process  to  meet  arbitrarily  imposed,  one 
year  deadlines  would  result  in  the  issuance  of  standards  that  would  lack  the 
benefit  of  thorough,  substantive  and  objective  research  as  well  as  comments 
from  all  affected  parties. 

OSHA  has  the  benefit  of  direct  access  to  the  National  Institute  for 
Occupational  Safety  and  Health  as  well,  as  other  objective  safety  and  health 
research  organizations,  that  provide  unbiased  scientific  data.    OSHA  must 
be  able  to  maintain  control  over  the  standards  setting  process  and  use  its 
discretion  concerning  the  merits  of  proposed  topics. 
The  bill  eliminates  "cost  impact"  as  a  factor  in  the  issuance  of  safety  and 
health  standards.  Elimination  of  cost  considerations  in  the  standards  setting 
process  would  be  particularly  burdensome  for  small  businesses. 
Written  Safety  and  Health  Programs 
S.1622  requires  every  employer  to  include  specific  components  in  written  safety 

and  health  programs.  While  AGC  supports  voluntary  written  safety  and  health  programs, 

AGC  opposes  this  requirement  because: 
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The  requirement  assumes  a  "one  size  fits  all"  approach.  Detailed  written 
safety  and  health  programs  are  not  needed  by  many  construction  contractors 
in  order  to  maintain  safe  worksites.  The  safety  and  health  program 
requirements  in  this  bill  assume  that  all  construction  contractors  are  large 
corporations  with  hundreds  of  employees  when  in  fact  80%  of  construction 
firms  employ  9  or  fewer  employees. 

Only  the  construction  contractor  is  in  a  position  to  determine  the  scope 

of  a  written  safety  and  health  program,  or  its  need. 

To  require  such  a  program  from  all  contractors  would  in  many  cases 

generate  useless  time-consuming  paperwork  in  the  office  that  would  deflect 

valuable  safety  resources  from  on  site  safety  initiatives. 

Construction  contractors  that  benefit  from  written  safety  and  health 

programs  should  not  be  required  to  incorporate  the  specific  components 

outlined  in  S.1622.   Contractors  must  have  the  flexibility  to  keep  existing 

successful  safety  and  health  programs  intact  or  make  necessary  changes  as 

needed. 

Expanded  Criminal  Penalties 
S.1622  would  expand  the  application  of  criminal  penalties  without  regard  to  the 
vague  definition  of  "serious  bodily  injury"  and  the  overly  broad  interpretation  of  "willful"; 
and  in  this  context,  would  impose  extraordinarily  high  fines  and  prison  terms.  AGC 
opposes  such  an  expansion  of  criminal  penalties  because: 

The  definition  of  "serious  bodily  injury"  is  so  vague  that  even  minor  injuries 
could  be  construed  as  serious  bodily  injuries. 

The  term  "willful"  which  is  the  key  to  criminal  penalties  provisions  is  subject 
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to  extremely  broad  interpretation.  "Willful"  by  definition  is  something  "said 
or  done  deliberately  or  intentionally."  As  I  stated  earlier,  I  have  personally 
never  met  an  employer  who  would  deliberately  or  intentionally  violate  any 
OSHA  standard  that  could  result  in  the  injury  of  an  employee. 
The  expansion  would  severely  limit  OSHA's  ability  to  abate  potential 
hazards.  Since  employers  would  have  greater  exposure  to  criminal  penalties 
they  would  have  to  view  every  OSHA  inspection  as  the  opening  of  a 
criminal  investigation.  They  would  have  no  option  but  to  exercise  every 
available  legal  recourse  to  defend  themselves.  Every  OSHA  inspection  at 
its  outset  could  require  a  search  warrant.  It  is  also  likely  the  inspection 
would  have  to  be  conducted  in  the  presence  of  legal  counsel. 
Severe  criminal  penalties  cannot  be  justified  in  legislation  that  does  not 
even  acknowledge  the  problems  associated  with  employee  drug  use  and  does 
not  even  acknowledge  that  employees  have  responsibilities  to  observe  safe 
working  practices. 

It  is  inappropriate  to  suggest  these  harsh  criminal  penalties 
before  OSHA  has  demonstrated  that  it  can  sustain  meaningful  efforts  to 
have  hundreds  of  thousands  of  small,  family-owned  construction  firms 
understand  the  current  morass  of  OSHA  regulations  and  requirements;  the 
impact  of  these  efforts  can  be  fully  assessed;  and  the  impact  of  OSHA's 
new  enforcement  policy  on  egregious  violations  can  be  fully  assessed. 
General  Duty  Clause 
S.1622  would  amend  the  "general  duty  clause"  to  make  employers  at  multi- 
employer worksites  liable  for  other  employers'  workers  on  the  site.  AGC  opposes  this 
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provision  because: 

Construction  contractors  regularly  work  on  multi-employer  worksites.  Each 
contractor  on  each  worksite  is  an  independent  entity  and  controls  and 
directs  its  employees.  Each  contractor  is  thereby  only  responsible  and 
accountable  for  the  safety  and  health  of  its  employees. 
Notwithstanding  employer  A's  lack  of  direction  and  control  over  employer 
B's  personnel,  it  would  be  physically  impossible  to  constantly  monitor  other 
employers'  work  practices,  even  on  small  worksites. 
It  would  be  unreasonable  to  subject  an  employer  to  possible  OSHA 
sanctions  for  unsafe  acts  and  practices  over  which  the  employer  cannot 
exercise  direction  or  control. 

S.1622  Will  Not  Improve  Safety 
S.1622  will  not  serve  its  intended  purpose  to  improve  workplace  safety  and  health 
because,  rather  than  addressing  the  key  elements  necessary  to  create  a  safe  environment, 
it  adopts  a  "one  size  fits  all"  approach  which  cannot  be  successfully  imposed  on  an 
industry  which  is  so  varied,  with  so  many  different  types  of  construction  in  different 
environments  under  differing  conditions,  differing  numbers  of  employees,  and  different 
time  schedules. 

While  intended  to  improve  workplace  safety  and  health  S.1622  unfortunately  does 
not  focus  on  the  real  causes  of  jobsite  accidents  that  must  be  addressed  to  enhance 
jobsite  safety.  AGC  urges  Congress  to  consider: 

That  all  interests  which  address  this  subject  are  honorable  in  intent  and 

genuinely  interested  in  maximum  workplace  safety  and  health; 

That  those  with  casual  or  callous  disregard  for  the  health  and  safety  of 
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workers  are  no  more  likely  to  be  responsive  to  this  legislation  than  they  are 
to  moral  responsibility,  while  at  the  same  time,  responsible  companies  and 
employees  --  the  vast  majority  --  will  have  their  efforts  pulled  down  by  the 
lowest  possible  denominator  and  regrettably,  attendant  bureaucracy; 

That  the  essential  advancement  of  meaningful  safety  and  health  will  be 
beneficially  enhanced  by  cooperation,  communication,  and  reasonable  trust 
in  the  motivations  of  all  who  want  to  make  safety  and  health  a  reality; 
That  flawed  legislation  will  not  serve  any  useful  purpose  but  may  retard 
achievement  of  your  objective,  and  ours  -  maximum  safety  and  health  in 
the  construction  industry. 
Education  and  Training  are  the  Keys  to  a  Safe  Worksite 
AGC  believes  that  any  goal  associated  with  a  worksite  can  only  be  achieved  by 
an  increased  awareness  and  dedication  by  both  the  employer  and  the  employee.  This 
can  best  be  done  through  training  and  education  and  the  encouragement  of  incentives. 

AGC  is  vigorously  addressing  safety  education  and  training  across  the  country. 
For  example,  many  of  AGCs  101  Chapters  have  in-house  safety  specialists  and  many  of 
these  chapters  supplement  safety  services  delivery  through  the  use  of  safety  van  programs. 
With  these  safety  vans,  experienced  safety  specialists  travel  from  worksite  to  worksite 
educating  and  training  contractors  and  their  employees  on  safe  construction  work 
practices. 

AGC  has  also  been  educating  the  industry  on  the  economic  benefits  of  safe 
construction  practices.  AGC  recently  developed  a  videotape  entitled,  "Safety:  The 
Bottom  Line"  which  urges  contractors  to  establish  and  implement  safety  programs.  The 
videotape's  production  cost  was  partly  underwritten  through  a  grant  from  the  Business 
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Roundtable,  (BRT)  which  awarded  AGC  the  BRTs  Construction  Industry  Safety 
Excellence  Award  in  1989.  The  videotape  also  has  detailed  coverage  of  the  importance 
of  Experience  Modification  Rates  and  the  many  indirect  costs  associated  with  accidents. 
AGC  provided  copies  of  the  videotape  to  more  than  25  national  construction  associations 
and  gave  them  permission  to  reproduce  it  at  will,  with  the  primary  objective  of  advancing 
construction  safety  and  health. 

AGC  is  also  working  with  the  Business  Roundtable,  as  are  many  other 
construction  associations,  to  teach  contractors  about  safety  excellence  and  its  impact  on 
workers  compensations  premiums.  The  BRT  recently  published  a  booklet  entitled,  "The 
Workers'  Compensation  Crisis-Safety  Excellence  Will  Make  the  Difference."  AGC 
distributed  over  10,000  copies  of  the  report.  AGC  also  developed  a  "Guide  for  a  Basic 
Company  Safety  Program"  which  shows  contractors  of  all  types  and  sizes  how  to 
voluntarily  establish  and  implement  safety  programs  to  meet  the  needs  of  their  company. 
Multi-thousands  of  copies  of  this  publication  are  in  use  by  construction  contractors 
throughout  the  country,  and  distribution  expands  daily. 

Training  also  is  the  first  step  in  changing  the  behavior  of  unsafe  construction 
workers.  Following  proper  training,  construction  employees  have  no  excuse  not  to  work 
safely.  To  help  make  safety  work  effectively,  employees  who  work  safely  can  be 
rewarded  through  recognition  programs,  and  employees  who  do  not  must  be  held 
accountable  by  the  employer,  by  OSHA,  and  by  Congress. 

Education  and  training  have  become  the  widely  accepted  means  for  improving 
workplace  safety  and  health. 
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Conclusion 

AGC  shares  the  goal  of  Congress  to  eliminate  deaths  and  injuries  in  the 
workplace.  AGC  is  concerned,  however,  that  S.1622  attempts  to  achieve  safety  by  added 
paperwork  and  expense  on  those  who  already  care  about  safety.  AGC  urges  Congress 
to  help  enhance  workplace  safety  and  health  by  providing  OSHA  with  sufficient  funding 
to  allow  the  agency  to  expand  its  educational  and  training  programs  and  activities.  This 
will  allow  OSHA  to  better  work  with  employers  to  train  and  protect  their  most  important 
and  valuable  resources.-.their  employees.  Mr.  Chairman,  this  concludes  my  testimony. 
I  welcome  your  questions. 

AGC  SAFETY  AND  HEALTH  RESOURCES 
(AGC's  Safety  and  Health  resources  are  available  to  be  reviewed  by  the  Committee,  and 
if  the  Committee  so  desires,  to  be  inserted  into  the  record  of  these  hearings.) 

AGC'S  EXISTING  SAFETY  VIDEOTAPES 

•  "Safety:   The  Bottom  Line" 

•  "On  Solid  Ground"  -  Excavation  and  Trenching  Safety 

•  "The  Choice  is  Yours"  -  Personal  Protective  Equipment 

•  "The  System  That  Works"  -  Hazard  Communication  0 

•  'Take  Charge:   Working  Safely  with  Temporary  Electricity" 

•  "The  Winning  Ticket:  Housekeeping  on  the  Jobsite" 

•  "At  The  Top:   Stairway  &  Ladder  Safety" 

•  "Clearing  The  Air:   Confined  Space  Entry" 

•  "Just  the  Facts:   Accident  Investigation" 

•  "Controlling  The  Field:  Jobsite  Safety  Inspections" 

•  "Caught  In  Time:   Fall  Protection  In  The  Construction  Industry" 


AGC'S  SAFETY  VIDEOS  CURRENTLY 
IN  DEVELOPMENT 

•  "Hazardous  Waste  Site  Safety" 

•  "Lead  Safety  in  the  Construction  Industry" 

•  "Crane  Safety" 

•  "Occupant  Protection  in  Motor  Vehicles" 

•  "Employee  Safety  Orientation" 

AGC'S  SAFETY  PUBLICATIONS 

•  'AGC  Guide  for  a  Basic  Company  Safety  Program" 

«        "Hazard  Communication  Compliance  Guide  for  Construction" 

•  "Hazard  Communication  Employee  Handbook" 

«       "OSHA  Safety  and  Health  Standards  for  Construction" 

«        "Supervisory  Training  Program"  (STP)  (Accident  Prevention  and  Loss  Control  - 
Unit  7) 

•  "Manual  of  Accident  Prevention  in  Construction" 

•  "Guide  for  Voluntary  Compliance  with  OSHA" 

•  "Safety  Training  Course  for  Construction  Supervisors" 
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Mr.  Littlefield.  Thank  you,  Mr.  Hillman. 
Mr.  Salem. 

Mr.  Salem.  Good  afternoon,  Mr.  Littlefield,  and  Ms.  Iverson.  I 
am  George  Salem,  and  I  am  here  in  behalf  of  the  Coalition  on  Oc- 
cupational Safety  and  Health,  a  group  of  over  200  corporations  and 
organizations  collectively  representing  more  than  one  million  em- 
ployers across  the  country.  The  Coalition  was  organized  several 
years  ago  to  address  legislative  and  regulatory  proposals  affecting 
workplace  safety  and  health. 

As  you  know,  I  am  a  labor  lawyer,  a  partner  in  the  Washington, 
DC  office  of  Akin,  Gump,  Hauer  and  Feld.  I  also  had  the  privilege 
of  serving  as  Solicitor  of  Labor  during  the  second  term  of  President 
Ronald  Reagan.  In  that  capacity  I  had  several  occasions  to  appear 
before  this  committee.  But  in  my  private  practice  of  law  since  leav- 
ing the  position  of  Solicitor  of  Labor,  as  well  as  during  that  tenure, 
I  had  extensive  involvement  in  the  policies,  regulations  and  cases 
arising  under  the  Occupational  Safety  and  Health  Act. 

The  issue  of  OSH  Act  reform  is  one  which  has  been  discussed  in 
Washington  by  interested  parties  virtually  since  the  Act  took  effect 
on  April  28,  1971.  OSHA  has  certainly  had  its  share  of  critics  over 
the  past  20  years,  rooted  both  in  organized  labor  and  in  the  busi- 
ness community. 

While  we  support  very  strongly  workplace  health  and  safety,  and 
we  recognize  OSHA's  continual  improvements,  it  seems  as  though 
the  agency  has  perpetually  been  involved  in  some  kind  of  contro- 
versy concerning  its  role  and  activities  in  promoting  safety  and 
health  programs  in  America's  worksites. 

For  many  of  the  past  20  years,  organized  labor  has  often  dis- 
cussed amending  the  Act,  and  the  business  community  has  resisted 
those  efforts,  believing  that  the  OSH  Act  was  a  well-thought-out 
law  which  contains  sufficient  flexibility  to  meet  the  challenges  of 
workplace  health  and  safety  through  the  1990's  and  well  into  the 
21st  century. 

Certainly,  there  is  room  for  improving  our  health  and  safety  pro- 
grams, and  perhaps  the  time  has  now  come  to  review  the  Act  and 
examine  changes  which  would  help  to  make  our  workplaces  safer 
and  healthier. 

An  initial  review  and  analysis  of  S.  1622,  however,  has  led  the 
Coalition  to  conclude  that  we  must  oppose  this  legislation.  The  pro- 
posal reaches  far  beyond  workplace  safety  and  health  issues  and 
has  become  a  vehicle  for  other  priorities  long  sought  by  organized 
labor,  including  high-risk  notification,  whistleblower  expansion, 
and  mandatory  joint  employer-employee  committees  which  repre- 
sent labor  law  reform  rather  than  OSH  Act  reform.  This  may  be 
due  in  large  part  to  the  decidedly  cool  reception  these  proposals 
have  received  from  the  Congress  when  introduced  as  freestanding 
legislation. 

Comprehensive  OSH  Act  reform  is  a  very  complex  and  technical 
undertaking  and  one  which  will  require  the  participation  of  OSHA 
itself  and  every  affected  segment  of  the  regulated  community.  Cer- 
tainly, the  prospect  of  reform  raises  some  very  thoughtful  ques- 
tions. 

Our  Coalition,  representing  more  than  one  million  employers, 
welcomes  the  opportunity  to  participate  in  this  process.  Many  of 
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our  members  individually  have  requested  an  opportunity  to 
present  their  views  on  this  legislation,  and  we  strongly  urge  that 
you  give  them  an  opportunity  to  do  so.  As  part  of  the  hearing  proc- 
ess our  members  will  also  address  issues  which  they  believe  are 
vital  to  any  OSH  Act  reform  proposal. 

We  are,  however,  united  in  our  opposition  to  S.  1622,  which  pro- 
poses to  enormously  expand  OSHA  and  NIOSH  responsibilities  as 
well  as  employee  representative  rights  without  any  demonstrated 
enhancements  to  workplace  safety  and  health,  and  then  firmly 
places  all  associated  costs  and  burdens  with  the  employer. 

Coalition  members  opposed  to  S.  1622  include:  The  American 
Consulting  Engineers  Council,  the  American  Farm  Bureau  Federa- 
tion, American  Feed  Industry  Association,  American  Foundrymen's 
Society,  American  Furniture  Manufacturers  Association,  American 
Mining  Congress,  American  Iron  and  Steel  Institute,  American  Pe- 
troleum Institute,  American  Subcontractors  Association — and  for 
the  sake  of  time,  I  will  not  run  through  the  additional  50  or  so  em- 
ployers and  associations,  including  the  National  Association  of 
Manufacturers,  U.S.  Chamber  of  Commerce,  AGC  and  ABC,  as  well 
as  many  others.  The  listing  which  I  have  provided  for  the  record— 
and  I  of  course  ask  that  my  statement  be  entered  into  the  record — 
is  a  listing  as  of  5  p.m.  yesterday.  We  have  additional  names  which 
we  will  be  supplementing  the  record  with. 

Thank  you  again  for  the  opportunity  to  comment  on  S.  1622.  I 
will  be  happy  to  answer  any  questions,  either  oral  or  written. 

[Prepared  statement  of  Mr.  Salem  follows:] 

Prepared  Statement  of  Mr.  Salem 

I  am  George  R.  Salem,  and  I  am  here  in  behalf  of  the  Coalition  on  Occupational 
Safety  and  Health,  a  group  of  over  200  corporations  and  organizations  collectively 
representing  more  than  one  million  employers  across  the  country.  The  Coalition 
was  organized  several  years  ago  to  address  legislative  and  regulatory  proposals  af- 
fecting workplace  safety  and  health. 

I  am  a  labor  lawyer,  a  partner  in  the  Washington,  DC  office  of  Akin,  Gump, 
Hauer  and  Feld.  I  also  had  the  privilege  of  serving  as  Solicitor  of  Labor  during  the  h 
second  term  of  President  Ronald  Reagan.  In  that  capacity,  and  in  my  private  law  \ 
practice  since  leaving  the  position  of  Solicitor  of  Labor,  I  have  had  extensive  in- 
volvement in  the  policies,  regulations  and  cases  arising  under  the  Occupational 
Safety  and  Health  Act. 

The  issue  of  OSH  Act  reform  is  one  which  has  been  discussed  in  Washington  by  '</  \ 
interested  parties  virtually  since  the  Act  took  effect  on  April  28,  1971.  OSHA  has  |)ia 
certainly  had  its  share  of  critics  over  the  past  20  years,  rooted  both  in  organized 
labor  and  the  business  community. 

While  we  support  very  strongly  workplace  health  and  safety,  and  recognize 
OSHA's  continual  improvements,  it  seems  as  though  the  agency  has  perpetually 
been  involved  in  some  kind  of  controversy  concerning  its  role  and  activities  in  pro- 
moting safety  and  health  programs  in  America's  worksites. 

For  many  of  the  past  20  years,  organized  labor  has  often  discussed  amending  the 
Act,  and  the  business  community  has  resisted  those  efforts,  believing  that  the  OSH 
Act  was  a  well  thought  out  law  which  contains  sufficient  flexibility  to  meet  the  S 
challenges  of  workplace  health  and  safety  through  the  1990's  and  into  the  21st  cen-  I 
tury. 

Certainly,  there  is  room  for  improving  our  health  and  safety  programs.  And,  per- 
haps the  time  has  now  come  to  review  the  Act  and  examine  changes  which  would 
help  to  make  our  workplaces  safer  and  healthier. 

An  initial  review  and  analysis  of  S.  1622,  however,  has  led  the  Coalition  to  con- 
clude that  we  must  oppose  this  legislation.  The  proposal  reaches  far  beyond  work- 
place safety  and  health  issues,  and  has  become  a  vehicle  for  other  priorities  long 
sought  by  organized  labor,  including  high-risk  notification,  whistleblower  expansion, 
and  mandatory  joint  employer-employee  committees  which  represents  labor  law 
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reform,  rather  than  OSH  Act  reform.  This  may  be  due  in  large  part  to  the  decidedly 
cool  reception  these  proposals  have  received  from  the  Congress  when  introduced  as 
free-standing  legislation. 

Comprehensive  OSH  Act  reform  is  a  very  complex  and  technical  undertaking  and 
one  which  will  require  the  participation  of  OSHA  itself,  and  every  affected  segment 
of  the  regulated  community.  Certainly  the  prospect  of  reform  raises  thoughtful 
questions. 

The  Coalition,  representing  more  than  one  million  employers,  welcomes  the  op- 
portunity to  participate  in  this  process.  Many  of  our  members,  individually,  have 
requested  an  opportunity  to  present  their  views  on  this  legislation,  and  we  strongly 
urge  that  you  give  them  an  opportunity  to  do  so.  As  a  part  of  the  hearing  process, 
our  members  will  also  address  issues  which  they  believe  are  vital  to  any  OSH  Act 
reform  proposal. 

We  are,  however,  united  in  our  opposition  to  S.  1622,  which  proposes  to  enormous- 
ly expand  OSHA  and  NIOSH  responsibilities,  as  well  as  employee  representative 
rights  without  any  demonstrated  enhancements  to  workplace  safety  and  health,  and 
then  firmly  places  associated  costs  and  burdens  with  the  employer. 

Coalition  members  opposed  to  S.  1622  include: 
American  Consulting  Engineers  Council 
American  Farm  Bureau  Federation 
American  Feed  Industry  Association 
American  Foundrymen's  Society 
American  Furniture  Manufacturers  Association 
American  Mining  Congress 
American  Iron  and  Steel  Institute 
American  Petroleum  Institute 
American  Subcontractors  Association 
Ashland  Oil,  Inc. 

Associated  Builders  and  contractors 
Associated  General  Contractors  of  America 
Bethlehem  Steel  Corporation 
Caterpillar,  Inc. 

Chemical  Manufacturers  Association 

Cooper  &  Brass  Fabricators  council 

Dresser  Industries,  Inc. 

Food  Marketing  Institute 

Gypsum  Association 

ITT  Corporation 

Kraft  General  Foods 

Labor  Policy  Association 

National  Aggregates  Association 

National  Association  of  Convenience  Stores 

National  Association  of  Manufacturers 

National  Association  of  Stevedores 

National  Association  of  Wholesaler-Distributors 

National  Broiler  Council 

National  Cotton  Council  of  America 

National  Council  of  Agricultural  Employers 

National  Federation  of  Independent  Business 

National  Maritime  Safety  Association 

National  Ready  Mixed  Concrete  Association 

National  Roofing  Contractors  Association 

National  Small  Business  United 

National  Stone  Association 

Organization  Resources  Counselors,  Inc. 

Portland  Cement  Association 

Printing  Industries  of  America,  Inc. 

Sheet  Metal  &  Air  Conditioning  Contractors  National  Association 
Steel  Service  Centers  Institute 
U.S.  Chamber  of  Commerce 
USX  Corporation 
[This  listing  as  of  5  p.m.  10/28/91] 

Thank  you  again  for  this  opportunity  to  comment  on  S.  1622.  I  will  be  happy  to 
answer  questions. 

Mr.  Littlefield.  Thank  you. 
Mr.  Williams. 
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Mr,  Williams.  Mr.  Chairman  and  members  of  the  committee, 
good  afternoon,  and  thank  you  for  the  opportunity  to  appear  before 
the  committee  to  present  the  views  of  the  Independent  Bakers  As- 
sociation and  the  Key  Foods  Corporation  on  the  Comprehensive  Oc- 
cupational Safety  and  Health  Reform  Act. 

The  Independent  Bakers  Association  is  a  national  trade  associa- 
tion of  350  small  and  medium-sized  wholesale  bakers  and  allied 
trades.  McKee  Foods  Corporation,  a  member  of  IBA,  operates 
baking  plants  in  Arkansas,  Virginia  and  Tennessee,  with  over  3,500 
employee. 

I  have  16  years  of  experience  in  safety  management;  I  have  grad- 
uate degrees  in  safety  and  professional  certification.  McKee  and  In- 
dependent Bakers  share  a  genuine  commitment  to  safety.  Safety  is 
an  integral  part  of  the  quality  movement  that  is  spreading  across 
this  country  today. 

We  support  the  following  provisions  of  S.  1622:  Requiring  compa- 
nies to  have  safety  and  health  written  programs;  extension  of  cov- 
erage to  the  public  sector;  reissuing  exposure  limits  every  3  years, 
and  stronger  anti-discrimination  protection. 

But  we  have  serious  concerns  about  a  couple  of  points.  They  are: 
mandatory  employee /employer  safety  and  health  committees  and 
standard-setting  procedures  covered  in  sections  401  and  408. 

Joint  safety  and  health  employee-employer  committees  are  not 
necessarily  effective  ways  to  identify,  eliminate  or  control  hazards. 
I  have  seen  both  positive  and  negative  results  from  joint  safety 
committees.  Often,  relying  on  safety  committees  for  employee  input 
can  slow  down  safety  response  time  and  fail  to  achieve  adequate, 
broad-based  participation  needed  to  develop  effective  programs. 

At  McKee,  we  have  changed  from  a  safety  committee  system  to  a 
greater,  wider,  broad-based  employee  participation  system  and 
have  achieved  far  greater  results. 

For  example,  when  our  safety  and  health  specialists  develop 
safety  programs,  they  involve  a  large  percentage  of  employees  in 
line  management  who  own  that  process.  Our  safety  training  coordi- 
nator seeks  out  input  and  assistance  from  line  employees  and  su- 
pervision during  the  production  stages  of  our  closed-caption  safety 
and  health  training  video  programs  that  we  make  in-house.  Em- 
ployees help  identify  areas  where  training  is  needed,  they  help 
write  scripts,  and  they  even  serve  as  actors.  In  the  last  2  years,  we 
have  produced  well  over  48  videos,  each  averaging  10  minutes  in 
length. 

Our  employees  also  help  our  technical  safety  staff  identify  specif- 
ic safety  areas  and  develop  specific  designs  in  conjunction  with  our 
engineering  group  to  prevent  injuries.  Every  machine  in  process 
must  meet  our  safety  design  criteria  before  they  are  allowed  to  go 
into  operation. 

These  are  just  some  of  the  means  which  we  found  to  gain  greater 
employee  involvement  than  provided  by  a  joint  safety  and  health 
committee.  Do  not  tie  our  hands  and  make  us  return  to  a  less  effec- 
tive way  of  operation.  We  will  support  a  provision  that  would  re- 
quire employee  involvement  to  be  included  in  the  written  safety 
and  health  program,  but  let  each  company  have  the  flexibility  of 
adapting  the  most  effective  methods  for  their  own  corporate  cul- 
ture. 
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On  the  standard-setting  provisions,  we  are  concerned  that  the 
time  frames  for  setting  standards  outlined  in  section  401  would 
bypass  good  rulemaking  processes,  eliminating  the  ability  of  OSHA 
to  set  priorities  and  standards  based  on  severity.  We  are  also  con- 
cerned that  the  timetable  is  unrealistic  and,  if  met,  would  likely 
result  in  a  large  number  of  poorly  written  regulations. 

Let  me  give  you  an  example.  The  lockout /tagout  standard  in- 
cludes a  number  of  contradictions  and  ambiguous  statements  that 
make  it  difficult  for  anyone  to  read  much  less  enforce.  The  stand- 
ard allows  tags  to  be  used  as  long  as  a  tag  provides  the  same  pro- 
tection as  a  lock.  But  in  my  opinion,  there  is  no  way  that  a  paper 
and  string  warning  can  provide  the  same  protection  as  a  metal 
padlock  or  other  locking  devices.  For  this  reason,  McKee  is  commit- 
ted to  spending  well  over  $300,000  plus  in  the  next  2  years  to  pro- 
vide new  physical  locking  devices. 

The  regulations  also  do  not  clearly  differentiate  between  mainte- 
nance and  routine  production  and  clearing  of  jams.  It  is  a  matter  of 
interpretation.  If  we  had  to  lockout,  tag  and  try  when  clearing 
every  production  jam,  it  would  cost  us  close  to  $13,000  per  incident. 
We  never,  ever  want  our  employees  exposed  to  hazards,  nor  do  we 
want  the  expense  of  unnecessary  production  loss  just  to  comply 
with  an  unclear  standard. 

Our  employees  are  protected  by  emergency  stops,  interlocking 
guards,  micro  switches  that  cover  the  hazards,  and  at  our  invita- 
tion the  OSHA  standard  group  came  down  to  our  facility  to  help  us 
interpret  our  specific  situation. 

In  addition  to  these  points  of  difference,  we  are  concerned  that 
OSHA  will  be  unable  to  meet  the  demands  placed  upon  them  by  S. 
1622  without  large  increases  in  staff  and  budget.  We  are  not  op- 
posed to  many  of  the  provisions  of  the  bill,  but  it  seems  absurd  to 
pass  a  law  if  we  know  up  front  that  ic  would  be  impossible  for 
OSHA  to  comply  for  budgetary  reasons.  OSHA  does  not  permit  in- 
dustry to  vacate  a  standard  based  on  monetary  problems.  How  can 
the  Federal  Government  pass  legislation  they  are  not  committed  to 
support? 

As  a  safety  professional  with  many  years  of  experience,  I  have 
watched  with  utter  horror  the  television  reports  about  the  North 
i  Carolina  tragedy.  I  have  found  the  subsequent  reports  of  safety  vio- 
•  lations  at  that  plant  repugnant.  S.  1622  will  not  bring  back  those 
lives,  and  in  fact  it  may  jeopardize  more  lives  as  companies  scale 
back  their  programs  to  meet  just  minimum  safety  requirements. 

There  needs  to  be  a  better  way  to  obtain  and  ensure  employee 
involvement.  Standards  must  be  more  industry-specific.  Finally, 
changes  must  be  realistic  and  achievable  rather  than  inflexible  and 
constraining. 

I  thank  the  chairman  and  the  members  of  the  committee  for  the 
I  opportunity  to  appear  today  on  this  important  and  timely  issue, 
and  I  welcome  your  questions. 
Thank  you. 

[The  prepared  statement  of  Mr.  Williams  follows:] 
Prepared  Statement  of  Mr.  Williams 

Mr.  Chairman  and  members  of  the  committee  good  morning  and  thank  you  for 
the  opportunity  to  appear  before  this  committee  to  present  the  views  of  the  Inde- 
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pendent  Bakers  Association  and  McKee  Foods  Corporation  on  the  Comprehensive 
Occupational  Safety  and  Health  Reform  Act. 

The  Independent  Bakers  Association  (IBA)  is  a  National  Trade  Association  of  350 
small  and  medium  sized  Wholesale  Bakers  and  Allied  Trades.  McKee  Foods  Corpo- 
ration, a  member  of  IBA,  operates  baking  plants  in  Arkansas,  Virginia  and  Tennes- 
see. We  employ  several  thousand  workers  and  have  a  network  of  independent  route 
delivery  contractors.  McKee  Foods  Corporation  markets  its  baked  products  national- 
ly, primarily  under  the  "Little  Debbie"  label. 

First,  I'd  like  to  tell  the  committee  a  little  about  myself  so  you'll  know  why  I  am 
here  today  and  about  my  commitment  to  workplace  safety.  I  earned  a  Bachelor's 
and  Master's  degrees  in  safety  from  Central  Missouri  State  University.  After  work- 
ing for  six  years  in  the  safety  field,  I  passed  the  exams  to  become  a  certified  safety 
professional.  Today,  I  have  16  years  of  hands-on  experience  in  safety  management, 
including  four  years  at  McKee,  five  years  with  Beech  Aircraft  and  seven  years  as  a 
safety  consultant  to  companies  including  Boeing,  Cessna  and  Hessten. 

During  those  years,  I  learned  that  aircraft  companies,  as  well  as  most  other  busi- 
nesses, are  greatly  concerned  about  safety  in  the  workplace.  And  it's  no  wonder — 
human  lives  depend  on  their  products  and  procedures.  McKee  and  the  Independent 
Bakers  share  a  similar  commitment  to  safety.  Even  though  making  little  Debbie 
Snack  Cakes  or  baking  bread  isn't  as  hazardous  an  operation  as  assembling  aircraft, 
the  concern  for  safety  is  just  as  strong.  In  most  American  companies  today,  there  is 
a  move  to  quality  management  so  companies  will  be  able  to  compete  in  today's  econ- 
omy. The  recent  tragedy  at  the  poultry  processing  plant  in  North  Carolina  was  a 
glaring  exception  to  the  generally  positive  picture.  Stronger  laws  wouldn't  have  pre- 
vented this  tragedy;  it  would  have  taken  better  compliance  and  tougher  enforce- 
ment. 

I  would  like  to  discuss  several  specific  points  in  the  proposed  legislation.  We  sup- 
port the  following  provisions  of  S.  1622: 

— requiring  companies  to  have  a  written  safety  and  health  program, 

— extending  coverage  to  public  sector  companies, 

—more  standards  communication, 

— re-issuing  exposure  limits  every  three  years,  and 

— stronger  anti-discrimination  protection. 

But  we  have  serious  concerns  about  a  couple  of  points.  I  will  list  these  briefly, 
then  discuss  each  in  more  depth,  as  time  allows.  We  are  concerned  about: 

— mandated  employer/employee  safety  committees,  and 

— standard  setting  procedures  covered  in  Sections  401  and  408 

Let  us  look  at  these  in  more  detail: 

Joint  Health  and  Safety  Committees:  Employer-employee  committees  are  not  nec- 
essarily effective  ways  to  identify  and  eliminate  or  control  hazards.  During  my  expe- 
rience with  safety  committees  in  several  companies,  I  have  seen  both  positive  and 
negative  results  from  safety  committees.  Often,  relying  on  safety  committees  for  em- 
ployee input  can  slow  down  safety  response  time  and  fail  to  achieve  adequate  broad 
based  participation  in  developing  safety  programs.  At  McKee,  we  once  used  safety 
committees,  but  now  we  are  seeing  better  results  through  other  involvement  meth- 
ods. For  example: 

When  our  safety  specialists  develop  a  specific  program,  they  involve  both  line 
management  and  a  large  percent  of  the  employees  who  "own  that  process,"  to 
use  quality  management  terms 

Our  safety  training  coordinator  seeks  input  and  assistance  from  employees 
and  supervisors  during  all  production  stages  of  our  close-captioned  safety  train- 
ing videos  produced  in  house.  Employees  help  identify  areas  where  safety  train- 
ing is  needed,  write  scripts  and  serve  as  actors.  Last  year  we  produced  48  safety 
training  videos,  each  averaging  10  minutes. 

Employee  input  helps  our  technical  safety  staff  identify  hazard  points  on  pro-  \ 
duction  lines  and  develop  design  specifications  to  prevent  injury.  Every  machine 
and  process  must  meet  our  safety  design  criterion  before  it  is  put  into  oper- 
ation. 

These  are  just  some  of  the  means  we  have  found  to  be  more  effective  than  joint 
health  and  safety  committees  in  achieving  employee  involvement.  Do  not  tie  our 
hands  and  make  up  return  to  less  effective  ways  of  operation.  We  will  support  a 
provision  that  would  require  some  type  of  employee  involvement  to  be  included  in 
the  written  safety  and  health  plan.  But  let  each  company  have  the  flexibility  of 
adapting  the  most  effective  methods  for  its  own  corporate  culture. 
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Standard  Setting  Provisions:  We  are  concerned  that  the  time  frames  for  setting 
standards  outlined  in  Section  401  would  bypass  good  rule  making  processes,  elimi- 
nate the  ability  of  OSHA  to  set  priorities  on  standards  based  on  severity  and  be  im- 
possible for  OSHA  to  meet  without  a  large  influx  of  additional  trained  staff. 

We  are  also  concerned  that  the  timetable  for  standard-setting  spelled  out  in  Sec- 
tion 408  is  unrealistic  and  if  me,  would  likely  result  in  a  large  number  of  poorly 
written  regulations.  It  takes  time  to  adequately  research  and  produce  quality  safety 
regulations. 

Let  me  give  the  committee  an  example  of  ways  that  poorly  written  standards  can 
cause  problems.  The  lockout/tagout  standard  includes  a  number  of  contradictions 
and  ambiguous  statements  that  make  it  difficult  for  anyone  to  read,  much  less  en- 
force. For  example,  the  standard  allows  tags  to  be  used  as  long  as  a  tag  provides  the 
same  protection  as  a  lock.  But  in  my  opinion,  there  is  no  way  that  a  paper  and 
string  warning  can  provide  the  same  protection  as  a  metal  padlock  or  other  locking 
device.  The  regulations  also  say  that  maintenance  of  a  system  always  requires  that 
anytime  you  are  performing  maintenance,  the  system  must  be  locked,  tagged  and 
tried  before  placing  the  machine  back  into  operation.  On  the  other  hand,  clearing 
production  jam-ups  does  not  require  lockout/tagout.  But  how  does  one  differentiate 
between  maintenance  and  routine  production  procedures?  It  is  not  clearly  stated,  so 
it  is  a  matter  of  interpretation.  If  we  had  to  lockout,  tag  and  try  when  clearing  pro- 
duction jams,  it  would  cost  us  up  to  $13,000  in  lost  product  per  incident.  And  some- 
times jam-ups  occur  multiple  times  on  a  line  during  a  shift.  We  do  not  want  our 
employees  exposed  to  hazards,  yet  we  can  not  afford  that  volume  of  product  loss. 
Our  employees  are  protected  by  emergency  stops  and  interlocking  guards  with 
micro  switches  that  cover  moving  hazards.  At  our  invitation,  the  OSHA  standard 
group  worked  with  us  to  interpret  our  specific  situation. 

When  standards  are  too  specific,  the  wording  may  fit  well  in  one  industry,  but 
may  not  fit  for  all  industries. 

In  addition  to  these  points  of  difference,  we  are  concerned  that  OSHA  will  be 
unable  to  meet  the  demands  placed  upon  them  by  S.  1622  without  large  increases  in 
staff  and  budget.  Specific  areas  that  would  appear  to  require  large  budget  increases 
include: 

—mandated  OSHA  and  NIOSHA  training 

— reports  and  data  to  analyze 

— oversight  of  state  plans 

— extensive  complaint  response  systems 

We  are  not  opposed  to  these  provisions,  but  it  seems  absurd  to  pass  laws  if  we 
know  up  front  that  it  would  be  impossible  for  OSHA  to  comply  for  budgetary  rea- 
sons. OSHA  does  not  permit  industries  to  vacate  a  standard  based  on  monetary 
problems.  How  can  the  Federal  Government  pass  legislation  they  are  not  committed 
to  support? 

As  a  safety  engineer  with  several  years  experience  I  watched  with  horror  the  tele- 
vision reports  bout  the  North  Carolina  tragedy.  I  found  the  subsequent  reports  on 
safety  violations  at  that  plant  repugnant.  S.  1622  will  not  bring  back  those  lives,  it 
may  in  fact  jeopardize  more  lives  as  companies  scale  back  programs  to  meet  the 
minimum  safety  requirements  of  S.  1622.  Work  needs  be  done  in  the  area  of  man- 
dated safety  committees  and  standards  must  be  more  industry  specific.  Finally 
OSHA  and  states  should  be  more  involved  in  the  process  to  make  changes  realistic 
and  achievable  rather  than  wrong  and  constraining.  I  thank  the  chairman  and 
members  of  the  committee  for  the  opportunity  to  appear  today  on  this  important 
and  timely  issue.  I  welcome  your  questions. 

[Due  to  the  high  cost  of  printing,  the  following  documents  are  re- 
tained in  the  files  of  the  committee:  David  Weil,  '  'Enforcing  OSHA: 
The  Role  of  Labor  Unions,"  Industrial  Relations,  Vol.  30,  No.  1 
(Winter  1991);  Rand  Institute  for  Civil  Justice,  Compensation  for 
Accidental  Injuries  on  the  United  States-Executive  Summary, 
(1991);  U.S.  General  Accounting  Office,  Occupational  Safety  and 
Health:  Options  for  Improving  Safety  and  Health  in  the  Workplace, 
August  1990;  U.S.  Department  of  Labor,  Bureau  of  Labor-Manage- 
ment Relations  and  Cooperative  Programs,  The  Role  of  Labor-Man- 
agement Committees  in  Safeguarding  Worker  Safety  and  Health, 
1988;  and  Cindy  Moser,  "Committees  Score  High/'  OH&S  Canada, 
Vol.  7,  No.  4  (July/ August  1991).] 
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Mr.  Littlefield.  We  thank  all  of  you  very  much. 

What  Ms.  Iverson  and  I  have  agreed  to  is  that  we  will  submit 
questions  to  you  in  writing  and  that  we  will  leave  open  for  each  of 
the  Senators  the  opportunity  to  do  so.  So  I  would  think  within  a 
week,  we  will  give  everybody  a  limit  of  1  week  to  get  their  ques- 
tions together  for  you,  and  then  we'll  get  your  answers  back,  and 
we  will  include  that  in  the  record.  I  think  that's  the  most  expedi- 
tious way  of  proceeding. 

Thank  you  very  much  for  your  testimony,  and  thank  you  for 
waiting,  and  thank  you  for  traveling  to  Washington. 

The  hearing  is  adjourned. 

[Whereupon,  at  1:05  p.m.,  the  committee  was  adjourned.] 


COMPREHENSIVE  OCCUPATIONAL  SAFETY  AND 
HEALTH  REFORM  ACT 


TUESDAY,  NOVEMBER  5,  1991 

U.S.  Senate, 

Subcommittee  on  Labor,  of  the  Committee  on  Labor  and 

Human  Resources, 

Washington,  DC. 

The  subcommittee  met,  pursuant  to  notice,  at  9:33  a.m.,  in  room 
SD-430,  Dirksen  Senate  Office  Building,  Senator  Howard  M.  Metz- 
enbaum  (chairman  of  the  subcommittee)  presiding. 

Present:  Senators  Kennedy,  Metzenbaum,  Wellstone,  and  Jef- 
fords. 

Opening  Statement  of  Senator  Metzenbaum 

Senator  Metzenbaum.  The  subcommittee  will  come  to  order. 

Twenty-one  years  ago,  Congress  enacted  the  Occupational  Safety 
and  Health  Act  to  assure  every  American  worker  a  safe  and 
healthy  workplace,  and  used  in  the  law  the  language:  "So  far  as 
possible."  That  phrase,  "So  far  as  possible,"  sets  a  lofty  and  admi- 
rable standard.  But  we  are  here  today  because  when  it  comes  to 
workers'  safety  and  health,  we  have  accomplished  so  little — not  "So 
far  as  possible." 

Occupational  fatality,  injury  and  illness  rates  remain  shockingly 
high.  At  many  workplaces,  safety  and  health  problems  don't  come 
to  light,  or  are  not  addressed,  until  someone  is  killed  on  the  job.  At 
that  point,  the  question  is  invariably  asked:  Why  did  someone  have 
to  die  to  get  the  problem  fixed? 

We  hear  the  same  questions  in  Congress.  In  recent  weeks  the 
tragic  fire  at  a  poultry  plant  in  Hamlet,  NC  that  killed  23  workers 
has  received  national  media  attention.  People  ask  me:  Do  you 
think  that  fire  will  help  to  get  this  bill  passed?  What  they  are 
really  asking  is:  Have  enough  people  died  to  get  this  problem  fixed, 
that  will  awaken  Congress  to  move,  or  will  there  have  to  be  more 
deaths  on  the  job? 

But  the  Imperial  Foods  fire,  as  horrible  as  it  was  for  the  people 
of  Hamlet,  was  nothing  new.  It  was  just  that  it  gained  the  public's 
attention.  Nearly  30  workers  die  on  the  job  every  single  day  in  this 
country.  Let  me  repeat  that.  Nearly  30  workers  die  on  the  job 
every  day  in  this  country. 

Let  me  put  that  figure  in  perspective.  In  Operation  Desert 
Storm,  148  American  lives  were  lost  by  reason  of  enemy  fire.  We 
lose  that  many  American  men  and  women  to  workplace  accidents 
in  an  average  work  week. 
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We  don't  learn  about  these  workers  from  the  media  because  they 
don't  all  die  in  one  accident.  But  around  this  country,  Americans 
are  literally  putting  their  lives  on  the  line  to  hold  a  job,  and  thou- 
sands of  them  are  being  killed,  injured  or  disabled  every  year, 
every  month,  every  week,  every  day. 

Our  working  men  and  women  keep  going  to  work  for  one  reason: 
They  have  to  earn  a  living.  But  they  keep  dying.  And  too  many  of 
those  deaths  are  unnecessary. 

Far  too  often,  endless  years  go  by  before  even  the  most  pressing 
workplace  hazards  are  addressed.  For  example,  over  1,000  workers 
lost  their  lives  in  lockout-related  accidents  during  the  1980's.  Yet 
the  Occupational  Safety  and  Health  Administration  dragged  its 
feet  for  10  years  before  issuing  a  standard. 

One  of  these  workers  was  John  Paumier  of  Canton,  OH,  who  was 
crushed  by  an  elevator  in  1987  while  performing  a  maintenance  op- 
eration. The  elevator  came  up  and  crushed  him  at  the  top.  John 
left  behind  his  wife  Eileen  and  a  10  year-old  daughter.  Eileen  Pau- 
mier came  to  Washington  testify  twice  in  1988.  She  appeared 
before  this  committee,  and  she  appeared  before  OSHA  itself.  She 
was  eloquent.  She  was  emotional.  She  was  moving.  But  3  years 
after  her  testimony,  we  still  don't  have  a  final  standard  fully  in 
place,  and  people  like  John  Paumier  are  still  dying  every  day. 

It  is  time  to  act,  and  it  is  time  to  act  with  a  sense  of  urgency. 
This  past  August,  we  introduced  the  Comprehensive  Occupational 
Safety  and  Health  Reform  Act.  Our  bill  attacks  workplace  safety 
and  health  hazards  in  two  ways — first,  by  strengthening  OSHA 
standard-setting  and  enforcement  authority,  and  second,  by  in- 
creasing the  role  of  employers  and  employees  in  identifying  and  ad- 
dressing workplace  hazards. 

We  have  a  very  distinguished  group  of  witnesses  here  today  to 
help  us  continue  the  dialogue  we  began  at  last  week's  hearing.  I 
must  note,  however,  my  keen  disappointment  that  no  one — no 
one — in  the  business  community  took  advantage  of  our  invitation 
to  appear  before  this  subcommittee  and  express  criticisms  of  our 
bill  or  make  suggestions  to  improve  the  legislation. 

I  am  aware  of  the  fact  that  there  are  some  who  have  problems 
with  this  legislation,  but  I  honestly  believe  that  most  employers 
want  to  provide  their  employees  with  a  safe  and  healthy  work- 
place. They  don't  want  their  workers  to  be  injured  or  to  die  on  the 
job. 

I  can't  say  it  strongly  enough.  The  door  is  wide  open.  Come  for- 
ward. Come  forward  now  instead  of  putting  your  head  in  the  sand. 
You  are  out  there  in  the  audience.  I  know  you.  I  recognize  you.  I 
work  with  you.  Instead  of  taking  a  hard  line  position  of  just  being 
against  the  bill,  let's  produce  a  productive  dialogue  so  that  the  em- 
ployers of  this  country  will  not  be  harmed  or  hurt  by  the  legisla- 
tion, but  at  the  same  time  we  will  help  the  workers  on  the  job. 

Don't  sit  on  the  sidelines  throughout  the  process  and  then  fight 
tooth  and  nail  once  the  bill  gets  to  the  floor.  I  urge  you  as  strongly 
as  I  know  how  to  come  forward.  We  are  committed  to  working  out 
the  best  possible  legislation.  We  are  not  anxious  to  win  by  a  one- 
vote  or  a  two-vote  or  a  five-vote  margin.  We'd  like  a  responsible 
dialogue  to  be  able  to  pass  this  bill  in  cooperation  with  the  employ- 
ers of  this  country. 
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Senator  Kennedy. 

Opening  Statement  of  Senator  Kennedy 

The  Chairman.  Thank  you  very  much,  Mr.  Chairman. 

I  want  to  express  the  appreciation  of  all  of  us  for  the  work  that 
you've  contributed  in  fashioning  this  legislation  and  for  your  perse- 
verance in  pursuing  one  of  the  very,  very  important  public  policy 
matters  before  the  Congress,  that  is,  how  we  can  make  our  work- 
places safer  so  that  working  men  and  women  in  this  country  can 
both  realize  their  potential  in  terms  of  increased  productivity  and 
be  assured  that  they  will  not  be  required  to  sacrifice  their  obliga- 
tions to  themselves  and  to  their  families  by  being  forced  to  work 
under  unsafe  or  unhealthy  conditions. 

I  am  pleased  to  be  here  at  the  second  in  a  series  of  hearings  on 
the  OSHA  reform  legislation  that  Senator  Metzenbaum  and  I  have 
introduced.  At  our  opening  hearing  last  week,  witnesses  provided 
an  overview  of  the  seriousness  of  the  problem  we  face  in  ensuring 
the  occupational  safety  and  health  of  all  American  workers,  and 
the  degree  to  which  the  promise  of  OSHA  is  not  being  fulfilled, 

Because  of  the  problems  we  are  experiencing  with  continued  non- 
compliance with  safety  and  health  requirements  by  large  numbers 
of  employers,  and  various  inadequacies  in  the  current  statutory 
framework,  the  need  for  reform  is  obvious.  Steps  are  urgently  re- 
quired to  enable  workers  to  take  an  active  role  in  addressing 
health  and  safety  issues  in  their  plants  on  an  ongoing  day-to-day 
basis. 

In  too  many  workplaces,  OSHA  violations  go  undetected,  regula- 
tions are  not  enforced,  and  workers  are  discriminated  against  for 
exercising  their  rights.  By  contrast,  where  joint  management  and 
worker  committees  have  been  established,  and  workers  are  actively 
involved  in  health  and  safety  decisions,  significant  reductions  have 
been  achieved  in  workplace  injuries,  and  in  lost  workdays,  while  at 
the  same  time  business  productivity  has  improved. 

It  is  clear  that  within  the  existing  regulatory  structure  more  can 
and  should  be  done  to,  for  example,  streamline  the  standard-setting 
procedures,  improve  targeting  of  limited  resources  to  high-risk 
workplaces,  strengthen  criminal  penalties  for  egregious  violations, 
and  speed  up  the  elimination  of  hazards. 

However,  our  bill  also  recognizes  the  emerging  consensus  that 
significant  improvements  can  also  be  achieved  by  shifting  the  focus 
of  the  act  from  one  which  relies  exclusively  on  occasional  inspec- 
tions by  federal  inspectors  and  the  threat  of  fines  to  ensure  compli- 
ances to  a  workplace  approach  which  gives  both  employers  and  em- 
ployees a  more  active  role  and  greater  responsibility  in  reviewing 
operations,  identifying  risks,  and  establishing  controls  to  avoid  ac- 
cidents and  illnesses. 

S.  1622  facilitates  this  workplace  partnership  approach  by  requir- 
ing employees  to  develop  written  safety  and  health  programs  and 
requiring  joint  labor-management  worksite  safety  and  health  com- 
mittees at  worksites  with  more  than  10  employees. 

The  new  approach  we  are  taking  is  less  intrusive,  and  less  bu- 
reaucratic than  the  alternative  approach,  which  would  be  to  retain 
the  current  regulatory  structure  and  simply  concentrate  on  beefing 
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up  OSHA's  existing  enforcement  capabilities  by,  for  example,  radi- 
cally increasing  the  number  of  federal  inspectors  and  the  number 
and  amounts  of  fines  issued.  By  instead  encouraging  employers  and 
employees  to  work  together  in  developing  health  and  safety  pro- 
grams tailored  to  the  health  and  safety  needs  to  individual  jobsites, 
our  legislation  benefits  employers,  employees,  and  the  workplace  in 
general. 

I  join  in  welcoming  today's  witnesses  and  look  forward  to  their 
testimony.  Let  me  just  add  a  personal  note.  I  think  all  of  us  are 
very  much  aware  of  how  difficult  it  must  be  for  our  first  panelists 
to  share  with  us  the  very  tragic  circumstances  that  have  affected 
their  families.  It  is  certainly  intrusive  in  terms  of  your  own  privacy 
for  you  to  share  with  the  Congress  your  emotions  and  feelings 
about  what  you  have  experienced. 

I  think  the  best  way  we  can  express  our  appreciation  is  to  take 
action  on  these  reform  measures.  I  know  that  is  why  you  have 
come  here,  and  I  just  want  to  tell  you  how  much  I  personally  ap- 
preciate your  willingness  to  join  us  this  morning. 

Senator  Metzenbaum.  Thank  you  very  much,  Senator  Kennedy. 

The  ranking  member  of  the  subcommittee,  Senator  Jeffords,  is 
here  with  us. 

Senator  Jeffords. 

Opening  Statement  of  Senator  Jeffords 

Senator  Jeffords.  Thank  you,  Mr.  Chairman. 

I  certainly  share  the  feelings  of  Senator  Kennedy  with  respect  to 
the  first  panel  and  want  to  thank  them  for  coming  here. 

The  bill  which  is  the  focus  of  today's  hearing  addresses  various 
aspects  of  the  issue  of  protecting  the  health  and  safety  of  America's 
working  men  and  women.  Although  I  am  not  now  a  sponsor  of  the 
measure,  I  do  share  with  the  sponsors  a  strong  commitment  to 
workplace  safety  and  health  and,  where  necessary,  strongly  sup- 
port legislation  to  protect  it. 

In  fact  S.  1622  incorporates  the  terms  of  a  bill  I  have  cosponsored 
with  the  chairman  to  provide  for  criminal  penalties  in  cases  of 
egregious  OSHA  violations;  thus  I  confess  to  a  natural  affinity  for 
the  goals  of  this  legislation. 

I  am  here  with  an  open  mind.  I  intend  to  listen  carefully  to  the 
assembled  witnesses  and  to  formulate  my  final  position  only  on  the 
basis  of  the  facts  which  are  made  available  to  me. 

One  of  the  most  innovative  and  controversial  provisions  of  the 
bill  is  the  one  which  is  a  primary  focus  of  today's  hearing — manda- 
tory joint  safety  and  health  committees.  If  enacted,  this  innovation 
will  undoubtedly  shake  up  the  American  workplace.  However,  not 
everyone  agrees  that  this  will  be  a  change  for  the  better. 

As  I  sit  here  today,  I  do  not  know  the  answer  to  the  question  of 
whether  the  benefits  of  this  change  will  outweigh  the  burdens. 
Like  many  in  attendance,  I  am  here  to  gather  information  which 
will  enable  me  to  reach  the  proper  conclusion.  In  that  regard,  I 
should  note  that  I  expect  today's  hearing  to  be  just  one  of  several 
to  be  held  on  this  bill.  There  are  few  who  would  maintain  that 
OSHA  does  not  need  to  be  reformed.  No  major  amendment  of  the 
act  has  passed  since  its  original  enactment.  It  is  time  for  a  tune-up. 
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The  questions  include  what  is  broken,  what  is  working,  and  what 
needs  to  be  replaced  or  changed.  Perhaps  we  will  have  a  few  an- 
swers after  today's  witnesses  have  testified.  Certainly,  we  will  con- 
tinue to  pursue  this  through  the  remainder  of  the  session  and  in 
the  next  session  of  the  102nd  Congress. 

Representatives  of  the  business  community  who  were  contacted 
about  testifying  today  declined  to  do  so  at  this  time.  In  each  in- 
stance the  rationale  given  was  that  they  needed  additional  time  to 
formulate  their  positions  and  would  prefer  to  appear  at  hearings  to 
be  scheduled  at  a  later  date. 

I  understand  the  administration  is  also  studying  the  proposal, 
analyzing  its  terms,  and  formulating  its  position. 

This  is  complex  and  comprehensive  legislation  which  requires 
careful  analysis.  I  too  need  to  learn  more  about  it  and  its  overall 
impact  before  finalizing  my  own  position.  Today's  hearing  will  be  a 
good  first  step  on  that  road. 

Ultimately,  I  would  hope  to  be  able  to  work  with  the  chairman 
and  others  to  reach  a  truly  bipartisan  agreement  on  the  very  diffi- 
cult issues  of  OSHA  reform. 

In  closing,  Mr.  Chairman,  let  me  commend  you  again  for  your 
leadership  in  this  very  important  area. 

Thank  you,  Mr.  Chairman. 

Senator  Metzenbaum.  Thank  you,  and  I  am  sure  I  speak  for  all 
of  us  on  this  committee  when  I  say  we  look  forward  to  working 
with  you.  We  have  done  that  in  connection  with  other  matters  and 
hope  we  can  work  something  out. 

Senator  Wellstone,  we  are  very  happy  to  have  you  with  us.  You 
are  a  very  productive  and  energetic  member  of  this  particular  sub- 
committee, and  we  are  certainly  pleased  to  have  you  here  this 
morning. 

Opening  Statement  of  Senator  Wellstone 

Senator  Wellstone.  Thank  you,  Mr.  Chairman. 

I  have  a  complete  statement  that  Yd  like  submitted  for  the 
record,  and  I  want  to  make  sure  we  go  right  to  the  panelists,  so  I 
just  have  two  or  three  things  to  say,  and  I  will  be  very  brief. 

First  of  all,  I  am  very  pleased  to  serve  on  this  subcommittee  with 
you,  and  part  of  the  reason  I  wanted  to  serve  on  this  subcommittee 
is  because  I  am  interested  in  public  policy  that  responds  to  the 
needs  and  concerns  and  circumstances  of  people's  lives,  and  I  think 
the  legislation  that  you  and  Senator  Kennedy  have  introduced  does 
that. 

I  just  want  to  read  one  set  of  figures  with  which  we  are  all  famil- 
iar. In  1989,  the  most  recent  year  for  which  statistics  are  available, 
10,400  Americans  were  killed  on  the  job,  an  average  of  40  workers 
each  day;  another  1.7  million  workers  suffered  job-related  injury  in 
1989.  Thousands  more — and  I  don't  think  we  know  how  many 
more — are  suffering  from  job-related  illnesses. 

Carol  Arce  and  Bonnie  Skala  put  those  statistics  in  human 
terms,  and  I  thank  you  for  your  courage  in  being  here  today.  I 
think  your  testimony  is  incredibly  important. 

My  last  point,  Mr.  Chairman,  is  that  if  the  statistics  that  I  just 
recited  were  statistics  that  affected  upper  income  professional 
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people,  I  guarantee  you  there  would  be  a  hue  and  cry,  and  we 
would  right  away  pass  legislation  to  deal  with  the  problem. 

I  don't  think  there  is  a  more  important  time  to  introduce  the 
kind  of  reform  legislation  that  you  have  introduced. 

Thank  you. 

Senator  Metzenbaum.  Thank  you  very  much,  Senator  Wellstone. 
Your  entire  statement  will  be  included  in  the  record. 
[The  prepared  statement  of  Senator  Wellstone  follows:] 

Prepared  Statement  of  Senator  Wellstone 

Mr.  Chairman,  last  week  we  heard  gripping  testimony  from  a 
number  of  witnesses  about  the  need  for  comprehensive  OSHA 
reform.  Today  we  continue  those  hearings,  taking  public  testimony 
from  workers,  employers  and  national  experts  on  the  best  way  to 
accomplish  this  major  reform. 

We  will  hear  from  workers  at  the  Phillips  66  plant  in  Houston 
who  witnessed  the  fiery  explosion  that  left  two  workers  killed.  Two 
months  later,  at  that  same  plant,  another  and  more  devastating  ex- 
plosion killed  23  workers  and  injured  many  more.  Had  petrochemi- 
cal industry  contractors  been  subject  to  training  requirements 
under  a  reformed  OSHA,  this  terrible  accident  might  have  been 
avoided.  This  is  just  one  exmaple  of  the  many  stories  I  am  sure  we 
will  hear  today  of  the  lives  and  livelihoods  of  American  workers 
being  placed  at  risk  because  of  inadequate  worker  training  and 
education,  inadequate  regulations  nd  spotty  enforcement. 

In  1970  Congress  enacted  the  Occupational  Safety  and  Health 
Act  to  ensure  every  American  worker  a  safe  and  healthy  work- 
place. Today,  in  spite  of  the  great  distance  we  have  come  in  this 
area,  much  remains  to  be  done.  Two  decades  after  passage  of  the 
act,  workplace  injury  and  death  rates  remain  frighteningly  high. 

Especially  in  the  deregulated — and  regrettably  increasingly 
union-free — workplaces  of  the  1980's  and  1990's,  the  need  to  in- 
crease our  efforts  at  workplace  safety  is  a  high  priority  for  this 
committee.  We  should  not  need  incidents  like  the  tragedy  at  the 
Imperial  Poultry  processing  plant  in  Hamlet,  NC,  about  which  we 
heard  during  last  week's  hearing  on  this  topic,  to  spur  our  con- 
sciences and  prompt  political  action. 

It  is  appalling  to  me  tht  the  same  kidn  of  conditions  which  killed 
146  workers  in  the  Triangle  Shirtwaist  Factory  fire  of  1911  still 
exist  in  America  today,  1911.  Eighty  years  ago.  And  as  a  former 
resident  of  North  Carolina  who  now  resides  in  a  state  with  one  of 
the  most  stringent  state  workplace  safty  laws  in  the  country,  let 
me  remind  my  colleagues  that  it  is  not  just  in  North  Carolina 
where  workers  weat  and  toil  under  unsafe  and  unhealthy  condi- 
tions. All  across  our  nationa  are  similar  situations  waiting  for  that 
wayward  spark  or  unsafe  piece  of  machinery  to  prompt  a  tragedy 
to  be  splashed  across  the  front  pages  of  American  newspapers. 
From  sweatshops  in  converted  garages  in  East  Los  Angeles  ...  to 
antiquated  factories  in  New  England  ...  to  gleaming  hi-tech  oper- 
tions  in  the  Midwest,  American  workers  deserve  better  than  they 
are  getting. 

In  addition  to  simply  strengthening  the  law,  we  are  also  here  to 
consider  ways  to  broaden  and  expand  worker  participation  in 
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safety  and  health  decisions  in  their  workplaces  which  so  directly 
affect  their  lives  and  livelihoods.  For  too  long  we  have  allowed  such 
decisions  to  be  made  by  govenrment  officials;  we  must  make  the 
workplace  safety  and  health  decision-making  process  more  partici- 
pative— and  thus  more  effective. 

In  1989,  the  most  recent  year  for  which  statistics  are  available,  a 
shocking  10,400  American  workers  were  killed  on  the  job,  an  aver- 
age of  40  workers  each  day.  Another  1.7  million  workers  suffered 
job-related  injury  in  1989,  with  thousands  more  suffering  job-relat- 
ed illnesses.  This  must  not  continue.  By  virtually  any  measure, 
Federal  OSHA  programs  have  not  worked  as  well  as  we  had  hoped, 
and  require  comprehensive  reform.  Prompt,  effective  reform  of 
Federal  OSHA  laws  is  critically  important  to  improving  the  health 
and  safety  of  American  workers. 

The  greatest  tribute  we  can  pay  to  American  workers  who  have 
lost  life  or  lib  in  workplace  accidents  or  incidents — workers  like 
Carol  Arce's  husband  Bert  or  Bonnie  Skala's  husband  Richard — is 
to  enact  meaningful,  comprehensive  OSHA  reform  legislation  now. 

I  look  forward  to  hearing  and  studying  the  testimony  of  the  dis- 
tinguished witnesses  who  have  come  to  make  their  important  case 
before  the  Committee  and  the  American  people  today  on  reform  on 
this  landmark  OSHA  law. 

Senator  Metzenbaum.  We  are  very  pleased  to  welcome  our  first 
panel  today,  comprised  of  Carol  Arce,  Bonnie  Skala  and  Michael 
Wright.  Ms.  Arce  and  Ms.  Skala  have  come  a  long  way,  from  Texas 
and  Nebraska,  to  tell  us  what  is  really  happening  in  workplaces 
around  this  country.  Mr.  Wright,  who  is  director  of  Safety  and 
Health  for  United  Steelworkers  of  America  is  here  to  tell  us  how 
we  might  address  the  larger  problems  raised  by  Ms.  Arce's  and  Ms. 
Skala's  stories. 

Before  we  begin,  I'd  like  to  thank  Ms.  Arce  and  Ms.  Skala  in  par- 
ticular for  coming.  You  have  both  been  through  terrible  experi- 
ences involving  the  loss  of  a  loved  one,  and  it  takes  a  tremendous 
amount  of  courage  to  come  here  to  testify  and  to  share  your  views 
with  us.  It  takes  a  great  deal  of  selflessness  agreeing  to  testify.  And 
I  will  say  to  you  that  I  think  I  speak  for  all  the  working  men  and 
women  of  this  country  as  well  as  the  Nation  as  a  whole  when  I  say 
we  owe  you  a  tremendous  debt  of  gratitude  for  coming  forward  to 
speak  on  behalf  of  the  working  people  of  this  country. 

Ms.  Arce,  we  are  very  pleased  to  hear  from  you. 

STATEMENTS  OF  CAROL  ARCE,  HOUSTON,  TX;  BONNIE  SKALA, 
GRAND  ISLAND,  NB,  AND  MICHAEL  WRIGHT,  DIRECTOR, 
HEALTH,  SAFETY  AND  ENVIRONMENT  DEPARTMENT,  UNITED 
STEELWORKERS  OF  AMERICA 

Ms.  Arce.  Good  morning.  My  name  is  Carol  Arce,  and  I  would 
like  to  thank  the  Labor  Subcommittee  for  inviting  me  here  this 
morning  to  testify  about  my  experiences  with  safety  and  health  in 
the  workplace. 

I  am  testifying  as  a  worker,  as  a  mother  of  two  children,  and  as 
the  wife  of  a  worker  who  was  killed  on  the  job.  I  am  a  chemist  by 
training.  In  1978  I  went  to  work  for  the  Phillips  66  Company  at  its 
Pasadena,  TX  chemical  complex  just  outside  of  Houston,  TX.  It  was 
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there  that  I  met  Bert  Arce,  and  we  were  married  in  1981.  In  1986, 
we  had  twin  daughters,  Lauren  and  Lindsay. 

Bert  was  an  instrument  mechanic.  He  was  a  very  handsome 
man,  and  I  used  to  enjoy  seeing  him  unexpectedly  during  the  day, 
with  his  tools  on  his  hip  and  his  hard  hat. 

In  August  of  1989,  there  was  an  explosion  next  to  the  lab  where  I 
was  working.  All  we  could  see  out  the  windows  was  fire.  We  came 
outside  to  evacuate,  and  we  saw  another  coworker,  Darrell  Quinn, 
fall  to  the  ground  near  the  boilers.  He  was  on  fire.  Although  we 
were  supposed  to  evacuate  in  emergency  situations,  we  couldn't 
just  let  him  lie  there  on  fire,  so  we  ran  over  to  help  him. 

Darrell  was  conscious.  He  said,  "Help  me,  please  help  me." 
When  we  tried  to  talk  to  him,  he  said,  "I  can't  hear  you.  I  think  I 
have  plastic  in  my  ears."  But  his  ears  were  gone.  They  had  been 
melted  away.  Darrell  was  burned  over  95  percent  of  his  body,  and 
he  died  4  months  later,  on  Christmas  Day. 

I  later  learned  that  the  explosion  was  caused  by  unsupervised 
contract  workers  who  had  broken  a  gas  valve  while  performing 
maintenance  work.  Darrell  had  been  welding  a  pipe  nearby,  and 
his  torch  ignited  the  leaking  gas.  He  and  three  others  were  injured. 
Darrell  and  another  worker,  Bill  Dupree,  eventually  died.  But  after 
investigating  the  incident,  OSHA  fined  the  company  only  $720. 

If  another  worker  hadn't  shut  off  the  main  gas  line  as  he  was 
running  out  of  the  boilerhouse,  the  August  explosion  could  have 
been  much,  much  worse.  For  weeks  afterwards,  we  talked  about 
"the  big  one"  and  what  could  happen  if  it  occurred. 

Bert  and  I  both  were  increasingly  nervous  about  working  at  the 
complex  because  we  felt  that  it  was  unsafe.  But  we  had  just  signed 
a  contract  to  purchase  a  new  home,  and  we  both  had  to  keep  our 
jobs  to  pay  for  it. 

Two  months  after  the  August  incident,  on  October  23,  1989,  "the 
big  one"  occurred.  I  will  never  forget  that  day.  I  was  across  town 
on  a  United  Way  fundraising  drive,  and  someone  told  us  there  had 
been  an  explosion  at  the  Phillips  plant.  We  turned  on  the  radio, 
and  they  said  it  was  in  Plant  V.  I  knew  that  this  was  my  husband's 
area.  Everyone  crowded  around  the  radio,  but  I  started  to  back  up 
and  kept  backing  up  until  I  backed  up  against  a  wall  in  someone's 
office,  and  then  I  sat  down  and  started  to  cry.  I  had  no  way  of 
knowing,  but  I  believed  then  that  my  husband  was  dead. 

Outside,  we  could  see  the  smoke  from  30  miles  away.  As  we 
drove  to  the  plant,  I  just  kept  watching  that  smoke.  It  was  only  a 
30-minute  drive,  but  it  seemed  like  it  took  3  days. 

Once  we  got  there,  I  saw  a  lot  of  people  that  I  knew.  There  were 
busloads  of  people,  and  I  kept  looking  at  their  faces.  I  would  see 
someone  I  knew,  and  I  would  feel  glad,  and  I  would  run  up  and  hug 
them,  but  then  the  first  thing  I  would  say  is,  "Have  you  seen 
Bert?"  The  person  that  I  wanted  to  see  the  most,  I  did  not  see. 

I  kept  thinking  about  the  plant  and  all  the  times  that  I  had 
walked  through  there,  and  I  tried  to  imagine  that  there  was  some 
safe  place  in  that  plant;  but  I  knew  that  there  wasn't. 

I  finally  went  home.  After  church,  I  told  our  daughters,  who 
were  just  three  at  the  time,  that  I  didn't  believe  that  their  daddy 
was  going  to  be  coming  home. 
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It  was  2  days  before  the  company  called  to  tell  me  that  Bert  was 
missing.  He  had  been  working  in  the  finishing  building  and  had 
gone  to  the  control  room  when  the  alarm  sounded.  Previous  safety 
reports  had  warned  about  the  building  ventilation  fans,  which 
drew  air  in  from  the  outside  and  could  not  be  shut  down  in  case  of 
a  massive  gas  leak. 

Like  the  August  explosion,  the  second  incident  was  also  triggered 
by  contract  workers  doing  maintenance  work.  That  job  involved 
cleaning  debris  out  of  the  settling  legs  of  a  polyethylene  reactor.  I 
have  been  told  that  Phillips  employees  had  initially  refused  the  job 
because  it  was  unsafe,  so  the  contract  workers  were  brought  in. 

According  to  OSHA,  when  the  contract  workers  accidentally 
blew  out  a  large  valve,  a  massive  leak  occurred,  in  part  because 
there  was  no  backup  lockout  protection,  as  required  by  standard  in- 
dustry practice  as  well  as  the  company's  own  safety  procedures  for 
maintenance  operations. 

The  reactor  operated  at  high  pressure  levels  and  dumped  almost 
all  of  its  contents  within  a  matter  of  seconds.  A  huge  vapor  cloud 
formed  and  moved  downwind  through  the  plant,  and  the  gas  was 
sucked  into  the  finishing  building  by  those  ventilation  fans.  The 
people  inside  knew  what  was  happening,  but  there  was  no  way  to 
turn  the  fans  off. 

The  cloud  eventually  found  and  ignition  source,  and  the  whole 
building  exploded.  It  registered  3.5  to  4.0  on  the  Richter  Scale. 
Debris  was  found  as  far  as  six  miles  from  the  site  of  the  explosion. 
Twenty-three  people  were  killed,  and  more  than  130  others  were 
injured. 

Three  weeks  later,  they  identified  my  husband's  remains.  All 
they  found  was  half  of  his  jawbone,  some  hand  bones,  part  of  his 
skull,  and  some  bits  of  clothing.  They  were  able  to  identify  him  by 
matching  the  jawbone  to  his  dental  records. 

Since  I  left  the  plant  that  day,  I  haven't  gone  back  to  work  there. 
I  ask  myself  how  other  people  can  go  back.  Just  9  months  after  my 
husband  was  killed,  there  was  another  explosion  at  an  Arco  plant 
only  six  miles  down  the  road  from  Phillips.  Seventeen  workers 
were  killed. 

But  people  keep  going  back  to  these  plants.  They  are  just  like  I 
was  in  August  of  1989.  They  go  back  because  they  don't  have  any 
choice.  They  go  back  because  they  have  to  earn  a  living. 

Two  years  have  gone  by,  but  I  still  haven't  gotten  over  my  hus- 
band's death.  On  that  October  afternoon,  I  lost  my  husband,  I  lost 
my  career,  and  I  lost  my  identity.  My  daughters  haven't  gotten 
over  it,  either.  They  are  still  terrified  that  1  day,  I  won't  come 
back,  just  like  their  daddy. 

If  the  contract  workers  had  been  trained  properly  this  tragedy 
may  not  have  happened.  For  the  price  of  an  "on-off '  switch  on  the 
finishing  building  ventilation  fans,  my  husband  might  be  alive.  I 
ask  myself  why  did  he  have  to  die?  Why  did  my  little  girls  have  to 
grow  up  without  a  father? 

Bert  died  earning  a  living,  which  is  an  honorable  thing.  But 
nobody  ought  to  have  to  die  to  earn  a  living  in  this  country. 

Thank  you. 

Senator  Metzenbaum.  Ms.  Arce,  there  isn't  much  I  can  say 
except  to  say  thank  you.  I  guess  one  thing  I  can  say  is  that  I'm 
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sorry  there  are  only  four  members  of  the  Senate  here;  I  wish  100 
members  of  the  Senate  could  have  heard  your  story.  It  is  a  very 
moving  one,  and  I  am  just  very  grateful  to  you,  and  I  am  sure  I 
speak  for  all  the  members  of  this  committee.  It  takes  a  lot  of  cour- 
age for  you  to  come  here  and  be  with  us  this  morning. 
Thank  you  very  much. 

Senator  Metzenbaum.  Ms.  Skala,  I  know  you  have  an  equally 
difficult  story  to  tell.  Please  proceed. 

Ms.  Skala.  Good  morning.  My  name  is  Bonnie  Skala.  I  would 
like  to  thank  the  Labor  Subcommittee  for  inviting  me  to  testify 
this  morning  about  the  need  to  improve  health  and  safety  for  em- 
ployees and  to  allow  employers  and  employees  to  have  increased 
authority  in  identifying  and  correcting  health  and  safety  hazards 
found  in  the  workplace. 

My  husband  was  Richard  Skala.  Richard  was  always  a  hard 
worker  and  enjoyed  working  with  his  hands  to  support  me  and  our 
two  children,  Tina  and  Doug.  He  worked  for  various  companies  in  , 
central  Nebraska  during  the  early  1980's.  When  he  was  laid  off 
from  work  in  the  mid  1980's  due  to  the  economy,  he  then  decided 
to  work  at  Monfort  in  Grand  Island.  It  was  the  only  company  offer- 
ing decent  wages  and  benefits. 

His  duties  at  Monfort  included  minor  repair  of  equipment  used 
on  the  conveyor  line.  In  a  meat  processing  plant,  machinery  is  con- 
stantly  in  need  of  repair  or  replacement,  and  my  husband  was 
always  busy  at  work.  The  company  demanded  fast  production,  and  ! 
Richard  was  one  of  many  employees  responsible  for  seeing  that  the 
conveyor  lines  kept  moving. 

Monfort  used  a  point  system  to  reward  those  employees  who  did 
not  miss  work  or  become  injured  in  the  course  of  their  work.  Rich- 
ard  often  came  home  with  gifts  reflecting  his  safe  work  record.  He 
received  this  jacket  as  a  result  of  a  two-year  safe  work  record.  I 
will  show  you  what  it  looks  like. 

He  was  conscious  of  the  need  for  safety  at  work.  He  was  offered 
the  position  of  job  foreman,  but  always  turned  the  opportunity 
down.  He  said  that  he  would  rather  do  his  own  job  than  tell  every- 
one else  what  to  do. 

Richard  would  also  talk  about  the  people  who  would  get  injured 
at  work.  He  knew  the  machinery  was  very  dangerous,  when  ma- 
chinery would  need  some  type  of  repair,  Richard  would  oftentimes 
explain  to  his  bosses  that  a  part  or  various  parts  needed  to  be  re- 
placed. Rather  than  wait  for  replacement  parts,  he  was  told  to  fix 
the  machine  as  best  he  could  and  get  that  particular  machine  back 
into  production. 

Richard  was  concerned  about  his  own  safety  and  the  safety  of  his 
coworkers.  Because  of  this  danger  at  his  workplace,  Richard  talked 
of  looking  for  a  new  job  in  1990. 

I  never  knew  just  how  dangerous  his  work  was  until  the  early  I 
morning  of  October  1,  1990.  We  had  just  returned  from  a  two-week 
vacation,  and  this  was  Richard's  first  night  back  on  the  job.  At  4:00  j 
in  the  morning,  a  policeman  came  to  the  door  and  took  my  son  and 
myself  to  the  hospital. 

Richard  had  been  fatally  injured  at  work,  and  by  the  time  I  ar- 
rived at  the  hospital,  Richard  was  already  dead  from  massive  head 
injuries.  My  life  has  not  been  the  same  since. 
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Officials  from  the  company  called  upon  me,  and  they  told  me 
that  Richard  had  been  cleaning,  oiling  and  repairing  a  deflesher 
machine.  This  machine  is  used  to  get  flesh  and  hair  off  the  hides 
from  cattle  carcasses  before  curing.  The  machine  is  approximately 
12  feet  wide  and  five  feet  high.  Hides  are  fed  through  an  opening 
on  one  side  of  the  machine  into  a  series  of  rollers  that  resemble  the 
rollers  in  an  old-fashioned  washing  machine. 

While  Richard  was  working  on  the  defleshing  machine's  outside 
gears,  a  coworker  was  working  on  the  inside  of  the  machine.  The 
coworker  dropped  his  pliers  and  got  down  to  look  for  them  under 
the  machine.  Richard  put  his  head  and  shoulders  into  the  open 
area  of  the  machine  in  an  effort  to  locate  the  pliers.  At  that 
moment,  his  coworker  slipped,  and  his  knee  hit  one  of  the  four 
pedals  that  are  used  to  open  and  close  the  machine.  The  machine 
closed,  and  Richard's  skull  was  crushed  between  the  machine's  roll- 
ers. Richard  died  moments  later. 

Shortly  after  the  accident  I  was  contacted  by  OSHA  and  told 
that  they  would  be  investigating  my  husband's  death  and  would 
send  me  a  copy  of  their  report.  On  March  27,  1991,  I  received  a 
copy  of  OSHA's  report.  I  was  shocked  to  find  out  that  Monfort  had 
numerous  safety  violations  throughout  their  plant  operation.  The 
machine  that  killed  my  husband  was  designed  to  have  five  lockout 
systems  to  prevent  accidental  operation.  Only  one  lockout  system 
was  on  it  on  October  1,  1990. 

The  report  further  indicated  that  the  machine  did  not  have  a 
feed  roller  lower  guard,  a  two-man  closing  control,  or  two  emergen- 
cy stop  switches.  In  addition,  the  rollers  in  the  machine  did  not 
have  any  type  of  guard  or  shield. 

The  report  concluded  that  exposure  to  this  hazard  is  capable  of 
producing  fatal  injuries. 

After  the  report  was  released  to  the  press,  I  found  out  that 
OSHA  had  levied  a  $1  million  fine  against  my  husband's  employer, 
which  I  believe  they  have  appealed. 

The  reason  I  came  here  today  to  address  the  Labor  Subcommit- 
tee is  not  to  totally  recount  all  of  the  information  that  is  already 
available.  I  can't  tell  you  why  the  guards  to  cover  the  various  roll- 
ers had  been  removed.  I  can't  tell  you  where  the  four  emergency 
lockouts  went.  I  can't  tell  you  if  the  OSHA  violations  have  been 
fixed  to  protect  the  workers  who  use  this  machine  in  the  future. 

My  husband's  company  was  concerned  with  speeding  up  the  pro- 
duction process  as  much  as  possible.  That  speeding-up  process 
helped  kill  my  husband.  If  companies  remove  guards,  barriers,  and 
other  safety  measures  from  machinery,  how  can  there  be  any  as- 
surance that  the  workers  operating  that  machinery  will  be  safe? 

Reform  legislation  for  workers'  safety  must  be  part  of  the 
answer.  Allowing  OSHA  to  have  authority  to  see  that  hazardous 
machinery  is  fixed  or  repaired  in  compliance  with  OSHA  standards 
even  during  the  appeal  process  must  be  part  of  the  answer. 

Having  a  viable  system  in  which  employees  can  report  hazardous 
machinery  to  the  appropriate  authorities  must  be  part  of  the 
answer. 

I  believe  in  my  heart  that  my  husband's  death  could  have  been 
prevented  if  some  form  of  the  legislation  currently  proposed  had 
been  enacted  prior  to  my  husband's  accident. 
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The  question  is,  how  many  more  widows,  surviving  family  mem- 
bers and  friends  must  appear  before  you  before  something  is  done 
to  help  American  industry  and  their  workers? 

I  hope  my  husband's  death  services  as  a  notice  that  worker 
safety  regulations  need  to  be  changed. 

Thank  you. 

Senator  Metzenbaum.  Thank  you  very  much,  Ms.  Skala.  You, 
and  Ms.  Arce,  have  tremendous  courage  to  be  with  us.  We  are  very 
grateful  to  you,  and  I  speak  on  behalf  of  all  the  members  of  the 
committee  as  well  as  the  people  of  this  country.  It  takes  guts  to 
come  here  and  to  speak  out  under  these  difficult  circumstances. 

I  know  the  members  of  the  committee  share  your  loss. 

The  chair  is  going  to  have  to  leave  for  just  a  few  minutes,  and 
Senator  Wellstone  has  agreed  to  preside  in  my  absence.  I  will  be 
back  very  shortly. 

Senator  Wellstone  [presiding].  Mr.  Wright,  please  proceed. 

Mr.  Wright.  Thank  you,  Senator  Wellstone,  Senator  Jeffords. 

I  am  grateful  for  the  opportunity  to  testify  on  S.  1622,  the  Com- 
prehensive Occupational  Safety  and  Health  Reform  Act.  But  the 
most  important  testimony  you  will  hear  today  has  already  been  de- 
livered by  the  two  witnesses  who  preceded  me.  Their  stories  dem- 
onstrate far  more  eloquently  than  I  ever  could  the  need  for  a  thor- 
ough reform  of  our  Nation's  basic  safety  and  health  law.  It  only  re- 
mains for  me  to  illustrate  how  S.  1622  might  have  prevented  those 
tragedies  and  so  many  others. 

Carol  Arce  has  described  to  you  the  two  devastating  accidents  at 
the  Phillips  66  Houston  chemical  complex  that  together  killed  25  of 
her  coworkers,  including  her  husband  Bert.  The  first  accident,  in 
August  of  1989,  appears  to  have  been  caused  when  poorly  trained 
contract  workers  broke  a  gas  valve. 

Most  accidents  have  multiple  causes,  and  this  one  was  no  excep- 
tion. Those  causes  included  in  this  case  poor  training,  the  failure  to 
blank  off  or  lockout  the  line,  and  the  failure  to  warn  of  the  hazard. 
Yet  OSHA  cited  only  the  last  of  these  and  assessed  a  penalty  of 
only  $720,  apparently  in  the  belief  that  the  company  had  done 
little  to  violate  the  law. 

Phillips  itself  thought  it  had  done  nothing  to  violate  the  law.  The 
company  contested  even  that  single  citation  and  the  trivial  penal- 
ty- 

Mr.  Chairman,  if  either  of  those  two  views  are  correct,  the  law 
needs  to  be  changed.  Why  did  OSHA  not  cite  Phillips  for  the  lack 
of  an  adequate  training  program?  Because  no  OSHA  standard  re- 
quires one  for  contract  maintenance  workers.  Why  did  OSHA  not 
cite  for  failure  to  blank  off  or  lock  out  the  line?  Because  at  the 
time  there  was  no  OSHA  standard  requiring  sources  of  energy  to 
be  locked  out,  even  though  the  lack  of  proper  lockout  is  a  leading 
cause  of  accidental  death  in  industry,  and  even  though  the  agency 
had  been  working  on  a  lockout  standard  for  more  than  a  decade. 

There  is  another  underlying  cause  of  the  August  1989  accident  at 
Phillips — the  lack  of  a  good  overall  safety  and  health  program. 
That  lack  became  horribly  evident  2  months  later,  when  a  massive 
explosion  in  the  plant  killed  Bert  Arce  and  22  other  workers,  in- 
jured 130  others,  and  caused  three-quarters  of  a  billion  dollars  loss 
in  monetary  damages. 
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The  subsequent  OSHA  investigation  revealed  that  Phillips  lacked 
an  effective  safety  and  health  management  system.  No  analysis  of 
hazards  in  the  plant  had  been  performed  by  the  company.  There 
were  no  written  safe  operating  procedures  for  the  operations  that 
led  to  the  explosion.  Effective  safety  permit  systems  were  not  en- 
forced to  ensure  that  precautions  were  observed,  especially  by 
poorly  trained  outside  contractors.  Ignition  sources  were  too  close 
to  large  inventories  of  flammable  liquids  and  gases.  The  plant 
design  ignored  accepted  principles  of  fire  safety.  The  fire  protection 
system  was  not  maintained  in  a  State  of  readiness  and  was  itself 
vulnerable  to  a  fire.  And  the  list  goes  on. 

You  might  think  that  those  critical  items  would  be  covered  by 
OSHA  regulations.  But  most  of  them  are  not.  That  can  best  be  seen 
by  looking  at  the  citation  OSHA  issued  to  Phillips  after  the  Octo- 
ber catastrophe.  The  agency  proposed  a  penalty  of  $5.7  million,  but 
very  little  of  it  was  for  violations  of  specific  OSHA  standards.  The 
vast  majority  were  for  violations  of  the  "general  duty  clause"  of 
the  OSHA  Act  which  imposes  on  employers  a  general  duty  to 
maintain  a  workplace  free  of  serious  recognized  hazards. 

You  might  ask  why  we  need  specific  standards  at  all,  given  the 
general  duty  clause.  After  all,  didn't  OSHA  assess  Phillips  more 
than  $5  million  in  penalties  using  that  general  duty  clause?  The 
problem  is  the  general  duty  clause  is  rarely  imposed  before  an  acci- 
dent. Even  then  it  often  takes  a  large,  well-publicized  accident  to 
convince  OSHA  to  use  the  general  duty  clause  in  any  extensive 
way.  The  underlying  conditions  that  led  to  the  October  catastrophe 
at  Phillips  certainly  existed  in  August.  They  should  have  been  evi- 
dent to  the  OSHA  compliance  officer  investigating  the  August  acci- 
dent. Yet  the  Houston  area  office  failed  to  order  their  correction 
under  the  general  duty  clause. 

Why  is  the  agency  so  reluctant  to  use  the  general  duty  clause? 
First,  OSHA  must  show  that  the  cited  infractions  actually  oc- 
curred. That,  of  course,  is  also  the  case  for  citations  under  specific 
standards.  But  for  general  duty  citations,  OSHA  must  go  on  to 
show  that  the  company  violated  generally  accepted  industry  norms, 
and  that  requires  a  great  deal  of  additional  documentation. 

In  contested  cases,  the  burden  of  proof  weighs  heavily  on  OSHA, 
and  since  the  company  is  being  charged  with  a  violation  of  a  "gen- 
eral duty"  instead  of  a  specific  standard,  OSHA  Review  Commis- 
sion judges  tend  to  be  especially  skeptical.  OSHA  has  lost  a 
number  of  contested  cases,  and  as  a  result  the  DOL  solicitor's  office 
often  disapproves  general  duty  citations  even  where  the  OSHA 
area  office  is  willing  to  do  the  extra  work  it  takes  to  document  one. 

In  short,  there  is  no  substitute  for  a  specific  OSHA  standard  and 
no  industry  more  desperately  needs  a  new  safety  standard  than  the 
petrochemical  industry.  Twenty-five  workers  died  in  the  two  acci- 
dents at  Phillips.  Forty-eight  more  have  died  in  major  chemical  ac- 
cidents since  then — in  Casper,  Wy;  again  in  Houston,  as  Carol  Arce 
has  testified;  at  BASF  in  Cincinnati;  at  Lake  Charles,  LA;  in 
Corpus  Christi,  TX;  Union  Carbide  at  Port  Lavaca,  TX;  Sterlington, 
LA,  and  finally,  Charleston,  SC,  the  last  one  occurring  on  June  17, 
1991.  Forty-eight  more. 

These  deaths  could  have  been  prevented  by  a  strong  OSHA 
standard  on  chemical  process  safety. 
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My  union,  United  Steelworkers,  represents  50,000  chemical  work- 
ers. Our  union  and  others  asked  OSHA  for  a  chemical  process 
safety  standard  in  the  spring  of  1985,  after  the  chemical  disaster  in 
Bhopal,  India.  I  was  a  member  of  an  international  trade  union 
team  that  went  to  Bhopal  shortly  after  that  accident  to  assist  the 
Indian  trade  unions  and  various  community  groups  in  Bhopal  in 
their  investigation.  As  an  American,  I  was  shocked  to  find  that 
none  of  the  causes  of  the  Bhopal  accident,  had  they  occurred  in  a 
plant  in  the  United  States,  would  have  violated  any  specific  OSHA 
standard.  That  is  still  the  case. 

It  might  be  useful  to  examine  the  history  of  OSHA's  standard- 
setting  activity  on  process  safety.  In  response  to  concern  over 
Bhopal,  OSHA  began  work  on  a  standard  in  the  summer  of  1985. 
But  that  work  came  to  a  halt  several  months  later,  when  the  Office 
of  Management  and  Budget  refused  to  allow  OSHA  to  list  the  pos- 
sible rule  in  its  regulatory  agenda. 

Warnings  came  on  May  4,  1988  when  the  PEPCON  rocket  oxidiz- 
er plant  in  Henderson,  NV  blew  up,  killing  two,  and  then  1  day 
later  there  was  an  explosion  in  a  Shell  Oil  Refinery  in  Norco,  LA, 
that  killed  seven.  Both  were  classic  failures  of  process  manage- 
ment. 

But  the  administration  still  did  not  act.  Finally,  in  1988,  OSHA 
again  began  work  on  a  process  safety  standard,  and  OMB  finally 
allowed  OSHA  to  circulate  a  pre-proposal  draft  in  September  1989. 
OMB  had,  of  course,  reviewed  the  draft  prior  to  release  and  had 
ordered  numerous  changes.  As  a  result,  the  draft  was  very  weak, 
and  it  was  too  little,  too  late.  The  Phillips  explosion  occurred  less 
than  a  month  later. 

OMB's  interference  didn't  stop  even  then.  Both  labor  and  indus- 
try criticized  the  weaknesses  of  the  OSHA  draft.  The  agency  im- 
proved it  some,  and  on  May  9,  1990  sent  it  to  OMB  for  review  prior 
to  publication  in  the  Federal  Register.  As  you  know,  the  statutory 
time  limit  for  such  a  review  is  60  days.  OMB  promised  to  do  much 
better,  claiming  that  the  proposal  would  go  on  the  fast  track.  They 
lied.  By  July  5th,  57  days  had  elapsed.  That  was  the  day  Arco's 
Houston  plant  exploded,  killing  17  workers.  OMB  released  the  pro- 
posal 1  day  later. 

Of  course,  a  proposed  standard  is  just  the  beginning  of  the  public 
rulemaking  process.  Over  the  last  year,  OSHA  has  held  hearings  in 
Washington  and  Houston,  and  collected  evidence  and  comments. 
Fearing  further  delays,  Congress  wrote  a  deadline  for  final  action 
into  the  1990  Amendments  to  the  Clean  Air  Act.  That  deadline  is 
November  15th  of  this  year,  and  OSHA  will  not  meet  it.  The  stand- 
ard has  been  delayed  at  least  until  February,  and  that  assumes  a 
fast  review  by  OMB.  Even  then  the  standard  won't  take  effect 
soon.  Some  companies  have  asked  for  a  seven-year  delay  in  its  full 
implementation. 

These  delays  are  not  just  measured  by  time;  they  can  also  be 
measured  by  lives.  A  functioning  rulemaking  process  should  have 
given  us  a  standard  well  before  the  Phillips  accidents,  let  alone  all 
the  accidents  since  then.  That  standard  could  have  saved  the  73 
workers  that  died  in  those  and  subsequent  accidents. 

Mr.  Chairman,  S.  1622  would  end  the  long  delays  in  OSHA  rule- 
making. The  bill  requires  OSHA  to  respond  to  petitions  for  new 
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standards  within  90  days.  If  the  agency  finds  that  a  new  standard 
is  warranted,  a  proposed  rule  must  be  issued  within  1  year.  A  final 
rule  must  be  issued  within  6  months  of  the  close  of  the  comment 
period. 

Most  important,  affected  persons  could  seek  judicial  review  of  a 
decision  by  OSHA  not  to  issue  a  standard,  or  any  failure  of  the 
agency  to  act  within  the  specified  time  limits. 

Had  the  provisions  of  S.  1622  been  in  place  in  1985,  we  could 
have  had  a  chemical  process  safety  standard  by  the  end  of  1987. 
Bert  Arce  and  so  many  others  would  be  alive  today. 

Several  other  provisions  of  S.  1622  could  also  have  helped  us 
avoid  the  tragic  accidents  at  Phillips.  The  bill  requires  strong  em- 
ployer safety  and  health  programs.  The  bill  has  effective  provisions 
for  employee  training  and  contractor  safety.  And  of  course,  the 
standard-setting  provisions  would  have  given  us  a  lockout  standard 
long  before  the  August  accident  at  Phillips,  let  alone  the  October 
accident. 

Let  me  now  turn  to  last  year's  accident  at  Monfort  that  took 
Rich  Skala's  life.  As  Bonnie  Skala  has  testified,  Monfort  was  a  non- 
union company  with  a  terrible  safety  record.  The  operation  at 
Monfort  was  very  different  from  that  at  Phillips—meatpacking  as 
opposed  to  chemicals.  But  the  story  is  much  the  same. 

Rich  Skala  was  doing  maintenance  work  on  a  deflesher  machine 
when  it  accidentally  activated.  The  new  OSHA  lockout  standard 
went  into  effect  shortly  before  the  accident.  But  it  takes  some  time 
for  a  new  standard  to  change  the  workplace.  Sometimes  it  takes 
OSHA  a  citation  or  two.  If  the  standard  had  been  promulgated 
even  a  year  earlier,  the  accident  might  have  been  prevented.  The 
company  may  have  had  a  safety  and  health  program,  but  it  was 
not  available  to  workers.  What  little  safety  and  health  training  ex- 
isted was  negated  by  Monfort's  supervisors,  who  pressured  workers 
to  ignore  safety  and  health  in  order  to  get  the  job  done.  Of  course, 
the  safety  and  health  programs  and  good  training  are  not  required 
by  the  current  OSHA  law,  but  they  would  be  required  by  S.  1622. 

In  addition,  Monfort  did  not  have  an  effective  joint  employee- 
management  safety  and  health  committee.  On  paper  there  is  now  a 
' 'safety  committee.' '  It  rarely  meets,  it  does  not  keep  records,  and 
its  members  serve  at  the  company's  pleasure.  It  is  no  substitute  for 
the  kind  of  committees  required  by  S.  1622.  Those  committees 
would  have  regular  meetings  and  written  minutes.  They  would  be 
empowered  to  investigate  accidents,  explore  hazards,  and  recom- 
mend corrections.  Workers  would  choose  their  own  representatives. 
The  committees  would  provide  an  organized  and  effective  voice  for 
workers  concerned  about  safety. 

I  am  proud  to  say  that  our  union  has  joint  safety  and  health 
committees  by  contract  in  most  of  our  plants.  Members  of  my  de- 
partment visit  several  hundred  of  those  plants  a  year  and  meet 
with  even  more  local  unions  and  companies.  We  have  found  that 
the  single  most  reliable  predictor  of  the  safety  of  a  plant — the 
single  most  reliable  predictor — is  the  strength  and  commitment  of 
the  joint  safety  and  health  committee. 

If  an  effective  joint  committee  had  existed  at  Monfort,  it  would 
have  recognized  the  hazards  that  led  to  Rich  Skala's  death.  In  fact, 
another  worker,  Paul  Salpas,  had  lost  his  hand  on  the  same  ma- 
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chine  a  little  over  a  year  earlier.  That  should  have  triggered  a  full 
review  of  the  lockout  program  by  a  functioning  safety  committee. 
Had  there  been  such  a  committee,  Rich  Skala  might  be  alive  today. 

One  other  provision  of  S.  1622  would  have  made  Monfort  a  safer 
place  to  work.  Monfort  workers  have  described  a  climate  of  fear,  in 
which  they  were  afraid  to  voice  safety  concerns,  let  alone  resist  an 
unsafe  work  assignment.  S.  1622  would  explicitly  bar  discrimina- 
tion against  an  employee  for  reporting  an  unsafe  condition.  It 
would  also  bar  discrimination  against  an  employee  who,  after  first 
asking  the  employer  to  correct  the  problem  voluntarily  

Senator  Wellstone.  Mr.  Wright,  excuse  me  for  interrupting.  If 
you  could  finish  up,  I  want  to  make  sure  we  get  to  the  second  panel 
as  well. 

Mr.  Wright.  Thank  you. 

It  would  also  bar  discrimination  against  an  employee  who,  after 
first  asking  the  employer  to  correct  the  problem  voluntarily,  re- 
fuses in  good  faith  to  perform  a  duty  that  he  or  she  reasonably  be- 
lieves could  result  in  injury  or  serious  impairment  of  health.  In 
theory  those  rights  exist  today,  but  the  process  is  so  lengthy  and  so 
loaded  against  workers  that  the  rights  are  meaningless.  S.  1622 
would  speed  that  process  and  give  it  a  measure  of  fairness. 

Thank  you  very  much. 

[The  prepared  statement  of  Mr.  Wright  follows:] 
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TESTIMONY  OF  MICHAEL  J.  WRIGHT,  DIRECTOR 
HEALTH,   SAFETY  AND  ENVIRONMENT  DEPARTMENT 
UNITED  STEELWORKERS  OF  AMERICA 
BEFORE  THE  SENATE  SUBCOMMITTEE  ON  LABOR 
ON  THE  COMPREHENSIVE  OCCUPATIONAL  SAFETY  AND  HEALTH 
REFORM  ACT  (S.1622) 

November  5,  1991 
Washington,  DC 

Mr.  Chairman,  Members  of  the  Subcommittee,  I  am  grateful  for 
the  opportunity  to  testify  on  S.1622,  the  Comprehensive 
Occupational  Safety  and  Health  Reform  Act.  But  the  most  important 
testimony  you  will  hear  today  has  already  been  delivered  by  the  two 
witnesses  who  preceded  me.  Their  stories  demonstrate  far  more 
eloquently  than  I  ever  could,  the  need  for  a  thoroughgoing  reform 
of  our  nation's  basic  safety  and  health  law.  It  only  remains  for 
me  to  illustrate  how  S.1622  might  have  prevented  those  tragedies 
and  so  many  others. 

Carol  Arce  has  described  to  you  two  devastating  accidents  at 
the  Phillips  66  Houston  Chemical  Complex  that  together  killed 
twenty- five  of  her  co-workers,  including  her  husband  Bert.  The 
first  accident,  in  August  of  1989,  appears  to  have  been  caused  when 
poorly  trained  contract  workers  broke  a  gas  valve.  The  line  had 
not  been  blanked,  and  the  valve  had  no  tag  warning  workers  of  the 
hazard.  The  escaping  gas  was  probably  ignited  by  a  nearby  welding 
operation. 

Most  accidents  have  multiple  causes,  and  this  one  was  no 
exception.  Those  causes  included  poor  training,  the  failure  to 
blank  off,   or  lock-out  the  line,  and  the  failure  to  warn  of  the 
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hazard.  Yet  OSHA  cited  only  the  last  of  these,  and  assessed  a 
penalty  of  only  $720,  apparently  in  the  belief  that  the  company  had 
done  little  to  violate  the  law.  Phillips  itself  thought  it  had 
done  nothing?  the  company  contested  even  that  single  citation  and 
the  trivial  penalty. 

Mr.  Chairman,  if  either  of  those  views  are  correct,  the  law 
needs  to  be  changed.  Why  did  OSHA  not  cite  Phillips  for  the  lack 
of  an  adequate  training  program?  Because  no  OSHA  standard  requires 
one  for  contract  maintenance  workers.  Why  did  OSHA  not  cite  for 
failure  to  blank  off  or  lock  out  the  line?  Because  at  the  time, 
there  was  no  OSHA  standard  requiring  sources  of  energy  to  be  locked 
out.  There  is  a  lock-out  standard  now,  although  most  of  it  is 
under  challenge  in  the  courts.  But  it  took  more  than  a  decade  to 
get  it,  even  though  the  lack  of  proper  lockout  is  a  leading  cause 
of  accidental  death  in  industry. 

There  is  another  underlying  cause  of  the  August  1989  accident 
at  Phillips  —  the  lack  of  a  good  overall  safety  and  health 
program.  That  lack  became  horribly  evident  two  months  later,  when 
a  massive  explosion  in  the  same  plant  killed  Bert  Arce  and  22  other 
workers,  injured  130  others,  and  caused  three-quarters  of  a  billion 
dollars  in  damage.  The  subsequent  OSHA  investigation  revealed  that 
Phillips  lacked  an  effective  safety  and  health  management  system. 
No  analysis  of  hazards  in  the  plant  had  been  performed  by  the 
company.  There  were  no  written  safe  operating  procedures  for  the 
operations  that  led  to  the  explosion.  Effective  safety  permit 
systems  were  not  enforced  to  ensure  that  precautions  were  observed, 


2 


175 


especially  by  poorly  trained  outside  contractors.  Ignition  sources 
were  too  close  to  large  inventories  of  flammable  liquids  and  gases. 
The  plant  design  ignored  accepted  principles  of  fire  safety.  The 
fire  protection  system  was  not  maintained  in  a  state  of  readiness 
and  was  itself  vulnerable  to  a  fire.    And  the  list  goes  on. 

You  might  think  that  those  critical  items  would  be  covered  by 
OSHA  regulations.  But  most  of  them  are  not.  That  can  best  be  seen 
by  looking  at  the  citation  OSHA  issued  to  Phillips  after  the 
October  catastrophe.  The  Agency  proposed  a  penalty  of  $5.7 
million.  But  very  little  of  it  was  for  violations  of  specific  OSHA 
standards.  The  vast  majority  was  for  violations  of  the  "general 
duty  clause"  of  the  OSH  Act,  which  imposes  on  employers  a  general 
duty  to  maintain  a  workplace  free  of  serious  recognized  hazards. 

You  might  ask  why  we  need  specific  standards  at  all,  given  the 
general  duty  clause.  After  all,  did  not  OSHA  assess  Phillips  more 
than  $5  million  dollars  in  penalties  using  the  general  duty  clause? 
The  problem  is  that  the  general  duty  clause  is  rarely-  imposed 
before  an  accident.  Even  then,  it  often  takes  a  large,  well- 
publicized  accident  to  convince  OSHA  to  use  the  general  duty  clause 
in  any  extensive  way.  The  underlying  conditions  that  led  to  the 
October  catastrophe  at  Phillips  certainly  existed  in  August.  They 
should  have  been  evident  to  the  OSHA  compliance  officer 
investigating  the  August  accident,  Yet  the  Houston  Area  office 
failed  to  order  their  correction  under  the  general  duty  clause. 

Why  is  the  Agency  so  reluctant  to  use  the  general  duty  clause? 
First,  OSHA  must  show  that  the  cited  infractions  actually  occurred. 
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That  is  also  the  case  for  citations  under  specific  standards.  But 
for  general  duty  citations  OSHA  must  go  on  to  show  that  the  company 
violated  generally  accepted  industry  norms,  and  that  requires  a 
great  deal  of  additional  documentation.  In  contested  cases,  the 
burden  of  proof  weighs  heavily  on  OSHA.  And  since  the  company  is 
being  charged  with  a  violation  of  a  "general  duty,"  instead  of  a 
specific  standard,  OSH  Review  Commission  judges  tend  to  be 
especially  skeptical.  OSHA  has  lost  a  number  of  contested  cases; 
as  a  result,  the  DOL  Solicitor's  Office  often  disapproves  general 
duty  citations,  even  where  the  OSHA  area  office  is  willing  to  do 
the  extra  work  it  takes  to  document  one. 

In  short,  there  is  no  substitute  for  a  specific  OSHA  standard. 
And  no  industry  more  desperately  needs  a  new  safety  standard  than 
the  petrochemical  industry.  Twenty-five  workers  died  in  the  two 
accidents  at  Phillips.  Forty-eight  more  died  in  major  chemical 
accidents  since  then  —  one  at  Amoco  in  Casper,  Wyoming  on  December 
23,  1989;  two  at  Exxon  in  Baton  Rouge  the  next  day;  17  at  Arco  in 
Houston  on  July  5,  1990;  two  at  BASF  in  Cincinnati  on  July  19, 
1990;  six  at  Citgo  in  Lake  Charles,  Louisiana  on  March  3,  1991;  two 
at  Kerr-McGee  in  Corpus  Christi,  Texas  on  March  6,  1991;  one  at 
Union  Carbide  in  Port  Lavaca,  Texas  on  March  12,  1991;  eight  at 
Agnus  Chemical  in  Sterlington,  Louisiana  on  May  1,  1991;  nine  at 
the  Albright  and  Wilson  plant  in  Charleston,  South  Carolina  on  June 
17,  1991. 

These  deaths  could  have  been  prevented  by  a  strong  OSHA 
standard  on  chemical  process  safety.     The  USWA  represents  almost 
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50,000  chemical  workers.  Our  union  and  others  asked  OSHA  for  a 
chemical  process  safety  standard  in  the 'Spring  of  1985,  after  the 
chemical  disaster  in  Bhopal,  India.  I  was  a  member  of  an 
international  trade  union  team  that  went  to  Bhopal  shortly  after 
the  accident  to  assist  the  Indian  trade  unions  and  community  groups 
in  their  investigation.  Our  report  examined  the  immediate  and 
underlying  causes  of  the  accident.  As  an  American,  I  was  shocked 
to  find  that  none  of  the  causes  of  the  Bhopal  accident,  had  they 
occurred  in  a  plant  in  the  United  States,  would  have  violated  any 
specific  OSHA  standard.  Mr.  chairman,  that  is  still  the  case 
today. 

It  might  be  useful  to  examine  the  history  of  OSHA's  standards- 
setting  activity  on  process  safety.  In  response  to  concern  over 
Bhopal,  OSHA  began  work  on  a  standard  in  the  summer  of  1985.  But 
that  work  came  to  a  halt  several  months  later,  when  OMB  refused  to 
allow  OSHA  to  list  the  possible  rule  in  its  regulatory  agenda. 

A  warning  came  on  May  4,  1988,  when  the  PEPCON  rocket  oxidizer 
plant  in  Henderson,  Nevada,  blew  up,  killing  two  workers  and 
injuring  more  that  300  local  residents.  One  day  later  an  explosion 
in  a  Shell  Oil  Refinery  in  Norco,  Louisiana,  killed  seven.  Both 
accidents  were  classic  failures  of  process  safety  management.  The 
USWA  represented  PEPCON  workers;  in  our  accident  report  (which  we 
are  distributing  to  the  Subcommittee)  we  pointed  to  the  lack  of 
effective  OSHA  regulations,  and  concluded;  "Until  such  a  standard 
is  established  and  enforced,  the  next  chemical  disaster  is  only  a 
matter  of  time."    We  take  no  pleasure  in  having  been  right. 
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With  the  new  Administration,  OSHA  again  began  work  on  a 
process  safety  standard.  OMB  finally  allowed  OSHA  to  circulate  a 
pre-proposal  draft  in  September,  1989.  OMB  had,  of  course, 
reviewed  the  draft  prior  to  release,  and  had  ordered  numerous 
changes.  "  As  a  result,  the  draft  was  very  weak.  And  it  was  too 
little,  too  late.  The  Phillips  explosion  occurred  less  than  a 
month  later. 

OMB's  interference  did  not  stop  even  then.  Both  Tabor  and 
industry  criticized  the  weaknesses  of  the  OSHA  draft.  The  Agency 
improved  the  proposed  rule,  and  on  May  9,  1990  sent  it  to  OMB  for 
review  prior  to  publication  in  the  Federal  Register.  As  you  know, 
the  statutory  time  limit  for  such  a  review  is  60  days.  OMB 
promised  to  do  much  better,  claiming  that  the  proposal  would  go  on 
the  fast  track.  They  lied.  By  July  5,  fifty-seven  days  had 
elapsed.  That  was  the  day  Arco's  Houston  plant  exploded,  killing 
17  workers.    OMB  released  the  proposal  one  day  later. 

Of  course,  a  proposed  standard  is  just  the  beginning  of  the 
public  rulemaking  process,  Over  the  next  year,  OSHA  held  hearings 
in  Washington  and  Houston,  and  collected  evidence  and  comments. 
Fearing  further  delays,  Congress  wrote  a  deadline  for  final  action 
into  the  1990  Amendments  to  the  Clean  Air  Act.  That  deadline  is 
November  15  of  this  year^£SHA  will  not  meet  it.  The  standard  has 
been  delayed  at  least  until  February,  and  that  assumes  a  fast 
review  by  OMB.  Even  then,  the  standard  may  not  take  effect  soon. 
Some  companies  have  asked  for  a  seven-year  delay  in  completing  the 
initial  plant  risk  assessments  and  safety  reviews  we  assume  will  be 
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required  by  the  standard. 

These  delays  are  not  just  measured  by  time?  they  can  also  be  - 
measured  by  lives.  A  functioning  rulemaking  process  should  have  . 
given  us  a  standard  well  before  the  Phillips  accidents.  That 
standard  could  have  saved  the  73  workers  that  died  in  those  and. 
subsequent  accidents.  That  averages  about  three  lives  a  month.  So 
OSHA's  most  recent  delay  is  not  just  a  three  month  delay  —  it  is 
a  nine  life  delay.  We  may,  of  course  be  lucky  enough  to  avoid 
chemical  disasters  while  OSHA  and  OMB  finish  their  work  and  it 
will  be  a  matter  of  luck.  Or  the  ultimate  loss  of  life  may  be  even 
higher. 

Mr.  Chairman,  S.1622  would  end  the  long  delays  in  OSHA 
rulemaking.  The  bill  requires  OSHA  to  respond  to  petitions  for  new 
standards  within  90  days.  If  the  Agency  finds  that  a  new  standard 
is  warranted,  a  proposed  rule  must  be  issued  within  one  year.  A 
final  rule  must  be  issued  within  6  months  of  the  close  of  the 
comment  period.  Most  important,  affected  persons  could  seek 
judicial  review  of  a  decision  by  OSHA  not  to  issue  a  standard,  or 
any  failure  of  the  Agency  to  act  within  the  specified  time  limits. 

Had  the  provisions  of  S.1622  been  in  place  in  1985,  we  could 
have  had  an  OSHA  chemical  process  safety  standard  by  the  end  of 
1987.    Bert  Arce  —  and  so  many  others  —  might  be  alive  today. 

Several  other  provisions  of  S.1622  could  also  have  helped  us 
avoid  the  tragic  accidents  at  Phillips.  The  Bill  requires  strong 
employer  safety  and  health  programs.  You  may  remember  that  OSHA's 
report    on    the    October    accident    severely    criticized  Phillips 
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approach  to  safety  management.  The  Bill  has  effective  provisions 
for  employee  training  and  contractor  safety  —  either  of  which 
could  have  reduced  the  likelihood  of  the  two  Phillips  accidents. 
Of  course,  the  standard-setting  provisions  would  have  given  us  a 
lockout  standard  long  before  the  August  accident/^ 

Let  me  comment  on  one  other  aspect  of  S.1622  as  it  might  have 
affected  the  situation  at  Phillips.  You  may  recall  that  after  the 
August  accident,  OSHA  cited  only  one  minor  violation,  due  to  the 
lack  of  a  specific  chemical  process  safety  standard,  and  the 
Agency's  reluctance  to  use  the  general  duty  clause.  But  even  a 
much  more  comprehensive  citation  might  not  have  corrected  the 
problems  in  the  plant  in  time  to  prevent  the  October  catastrophe. 
Remember  that  the  company  contested  the  citation.  Under  the 
current  OSHA  law,  the  company  does  not  have  to  correct  any 
violations  as  long  as  the  case  is  under  contest.  Contests  can  take 
years  to  resolve;  during  this  time  workers  can  continue  to  be 
exposed  to  severe  hazards  without  any  recourse. 

S.1622  corrects  this  problem  by  requiring  rapid  abatement  of 
the  most  serious  violations  even  while  a  citation  is  under 
expedited  review.  As  your  deliberations  on  the  Bill  proceed,  Mr. 
Chairman,  we  would  be  happy  to  supply  written  case  studies,  or 
witnesses  who  can  describe  serious  accidents  that  occurred  while 
the  hazard  in  question  was  the  subject  of  a  contested  citation. 

Let  me  turn  now  to  last  year's  accident  at  Monfort  that  took 
Rich  skala's  life.  As  Bonnie  Skala  has  testified,  Monfort  was  a 
non-union  company,  with  a  terrible  safety  record.    The  operation  at 
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Monfort  was  very  different  from  that  at  Phillips  —  meat  packing  as 
opposed  to  chemicals.    But  the  story  is  much  the  same. 

Rich  Skala  was  doing  maintenance  on  a  deflesher  machine  when 
it  accidentally  activated.  The  new  OSHA  lockout  standard  went  into 
effect  shortly  before  the  accident.  But  it  takes  time  for  a  new 
standard  to  change  the  workplace;  sometimes  it  takes  an  OSHA 
citation  or  two.  If  the  standard  had  been  promulgated  even  a  year 
earlier,  the  accident  might  have  been  prevented. 

The  company  may  have  had  a  safety  and  health  program  but  it 
was  not  available  to  workers.  What  little  safety  and  health 
training  existed,  was  negated  by  Monfort  supervisors  who  pressured 
workers  to  ignore  safety ^in  order  to  get  the  job  done.  Of  course, 
safety  and  health  programs  and  good  training  are  not  required  by 
the  current  OSHA  law.     But  they  would  be  required  by  S.1622. 

In  addition,  Monfort  did  not  have  an  effective  joint  employee- 
management  safety  and  health  committee.  On  paper,  there  is  now  a 
"safety  committee."  It  rarely  meets,  does  not  keep  records,  and 
its  members  serve  at  the  company's  pleasure.  It  is  no  substitute 
for  the  kind  of  committees  required  by  S.1622.  Those  committees 
would  have  regular  meetings  and  written  minutes.  They  would  be 
empowered  to  investigate  accidents,  explore  hazards,  and  recommend 
corrections.  Workers  would  choose  their  own  representatives.  The 
committees  would  provide  an  organized  and  effective  voice  for 
workers  concerned  about  safety. 

I  am  proud  to  say  that  our  union,  the  USWA,  has  joint  safety 
and  health  committees  in  most  of  our  workplaces.     I  and  my  co- 
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workers  in  the  union's  Health,  Safety  and  Environment  Department 
visit  several  hundred  plants  each  year,  and  meet  with  even  more 
local  unions  and  companies.  We  have  found  that  the  single  most 
reliabl-e  predictor  of  the  safety  of  a  plant  is  the  strength  and 
committment  of  the  joint  safety  and  health  committee.  Later  in 
your  hearings  I  hope  you  have  a  chance  to  hear  from  union  and 
management  members  of  joint  committees.  They  can  tell  you  how 
effective  committees  are  from  their  own  shop-floor  experience.  We 
would  be  happy  to  supply  the  Subcommittee  with  witnesses  and 
background  statistics. 

As  the  debate  over  OSHA  reform  progresses,  I  have  been  struck 
by  how  many  employers  and  trade  associations  have  stated  their 
support  for  joint  safety  and  health  committees  --  so  long  as  they 
are  voluntary.  Committees  are  a  great  idea,  they  say,  just  don't 
write  them  into  law.    "After  all,  you  can't  legislate  cooperation." 

These  arguments  are  similar  to  those  used  almost  thirty  years 
ago  by  the  opponents  of  civil  rights  laws.  At  that  time  we  heard 
that  "you  can't  legislate  morality."  Indeed  not.  But  you  can 
legislate  rights.  And  you  can  legislate  at  least  some  employee 
participation  in  the  ongoing  process  of  keeping  a  meatpacking 
plant,  or  a  chemical  complex,  or  any  other  workplace  safe.  You  can 
legislate  a  voice  for  workers.  In  short,  you  can  legislate  joint 
committees.  Virtually  every  other  industrialized  democracy  has 
done  that. 

if  an  effective  joint  committee  had  existed  at  Monfort,  it 
would  have  recognized  the  hazards  that  led  to  Rich  Skala's  death. 
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In  fact  another  worker,  Paul  Salpas  had  lost  his  hand  on  the  same 
machine  a  little  over  a  year  earlier.  That  should  have  triggered 
a  full  review  of  the  lockout  program  by  an  functioning  safety 
committee.  Had  there  been  such  a  committee,  Rich  Skala  might  be 
alive  today. 

One  other  provision  of  S.1622  would  have  made  Monfort  a  safer 
place  to  work.  Monfort  workers  have  described  a  climate  of  fear, 
in  which  they  were  afraid  to  voice  safety  concerns,  let  alone 
resist  an  unsafe  work  assignment.  S.1622  would  explicitly  bar 
discrimination  against  an  employee  for  reporting  an  unsafe 
condition.  It  would  also  bar  discrimination  against  an  employee 
who,  after  first  asking  the  employer  to  correct  the  problem 
voluntarily,  refuses  in  good  faith  to  perform  a  duty  that  he  or  she 
reasonably  believes  could  result  in  injury  or  serious  impairment  of 
health.  In  theory  those  rights  exist  today,  but  the  process  is  so 
lengthy,  and  so  loaded  against  workers,  that  the  rights  are 
meaningless.  S.1622  would  speed  that  process,  and  give  it  a 
measure  of  fairness. 

Before  concluding,  Mr.  Chairman,  let  me  make  one  final  point 
about  the  need  for  OSHA  reform.  My  remarks  today  have  been  aimed 
at  deficiencies  in  the  OSHA  law,  not  at  the  administration  of  OSHA 
itself.  OSHA  made  mistakes  in  its  handling  of  the  situations  at 
Phillips  and  Monfort,  but  the  biggest  problems  were  in  the  law 
itself.  Most  OSHA  inspectors  and  managers  are  skilled  and 
dedicated  public  servants.  Assistant  Secretary  Scannell  is  one  of 
the  finest  administrators  in  OSHA's  history.    This  should  not  be  a 
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partisan  issue.  The  underlying  problems  we  have  discussed  today 
existed  under  Democratic  and  Republican  administrations.  Better 
enforcement  and  greater  administrative  efficiency  is,  of  course, 
desirable.  But  OSHA  needs  better  tools.  And  even  more  important, 
workers  need  some  tools  as  well,  in  the  form  of  joint  committees, 
worksite  safety  programs,  greater  participation  in  OSHA  settlement 
discussions,  and  all  the  other  ways  the  Bill  expands  worker 
involvement. 

Mr.  Chairman,  every  Senate  Bill  has  a  list  of  sponsors, 
members  of  the  United  States  Senate  who  have  signed  on  to  the 
legislation.  We  are  grateful  to  you  and  Senator  Kennedy  and  the 
other  Senators  who  have  sponsored  S.1622,  or  who  will  in  the 
future. 

But  OSHA  reform  has  another  list  of  sponsors  as  well,  men  and 
women  who  are  not  members  of  Congress,  whose  names  are  mostly 
unknown  and  unpublished.  Bert  Arce  is  on  that  list  of  sponsors. 
So  is  Rich  Skala.  So  are  the  10,000  other  workers  who  die  in 
workplace  accidents,  and  the  80,000  who  die  from  work-induced 
disease,  and  the  60,000  who  are  permanently  injured,  and  the  6.6 
million  who  are  injured.  We  cannot  wipe  those  names  off  the  list. 
But  we  can  give  millions  of  American  workers  reason  to  hope  that 
they  will  not  be  added  to  it. 

Mr.  Chairman,  S.1622  is  the  way  to  do  that.  And  in  the  name 
of  Bert  Arce  and  Rich  Skala  and  all  the  other  victims  of  workplace 
tragedies,  we  urge  the  Senate  to  pass  it  without  delay. 

Thank  you. 
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Senator  Wellstone.  Let  me  just  ask  two  very  brief  questions. 
First  I  wanted  to  ask  Carol  and  Bonnie,  the  decision  to  come  to 
Washington  to  testify  must  have  been  a  difficult  one  for  you,  and  I 
wonder  whether  you  could  tell  us  why  you  decided  to  come  here  to 
tell  your  stories.  What  do  you  hope  to  accomplish  here? 

Ms.  Arce.  I  didn't  want  to  come.  I  would  like  to  keep  my  person- 
al life  personal.  But  I  came  on  behalf  of  all  the  workers  who  are 
still  out  there.  I  still  have  many  friends  at  Phillips,  and  despite 
Phillips  having  agreed  to  pay  a  $4  million  fine,  they  tell  me  the 
conditions  are  worse  than  ever.  The  CEO  of  Phillips  issued  a  letter 
to  all  the  employees  in  which  he  said  the  people  and  the  media 
who  were  saying  these  things  about  Phillips  were  liars. 

So  I  don't  see  that  Phillips  has — although  they  are  the  ones  in 
the  best  position  to  take  care  of  their  own  business,  I  don't  see  that 
they  are  going  to  do  that.  So  I  made  the  decision  to  come  here 
today  on  behalf  of  all  the  people  like  me  who  are  still  out  there, 
trying  to  earn  a  living,  that  hopefully  they  won't  have  to  experi- 
ence the  kind  of  tragedy  that  I  did. 

Senator  Wellstone.  Bonnie. 

Ms.  Skala.  First  of  all,  I  would  like  to  say  that  my  reasons  I 
think  for  coming  in  the  beginning  are  a  little  selfish  because  I  feel 
like  I  wanted  to  be  here  because  I  needed  to  speak  up  for  my  hus- 
band, considering  the  fact  that  he  is  not  able  to  be  here  to  speak 
for  himself. 

Second,  I  am  here  for  the  other  workers  who  might  have  to  face 
job-related  accidents,  for  other  widows  who  may  be  grieving,  who 
may  not  be  able  to  speak  today  for  their  loved  ones  that  they  have 
lost. 

I  would  like  to  express  the  feelings  that  I  have  inside  of  my  heart 
as  far  as  the  grief  that  I  understand  that  others  have  gone 
through.  I  know  what  it  is  like  to  lose  a  loved  one.  I  know  the  grief 
and  the  heartache,  and  I  know  the  anger  and  the  bitterness  that 
they  feel.  And  they  cannot  be  here  to  express  that. 

I  want  to  say  that  my  husband's  life  was  very,  very  important 
and  valuable,  and  he  deserved  to  live.  And  I  believe  that  somehow, 
some  way,  there  has  got  to  be  a  way  that  can  be  found  to  lessen  the 
accidents  so  that  somehow  lives  won't  be  counted  too  unimportant. 

Senator  Wellstone.  Thank  you.  I'm  sure  I  am  speaking  for  ev- 
eryone when  I  say  your  words  are  very  important. 

The  final  question,  Mr.  Wright.  In  the  work  that  the  union  has 
done  with  the  steel  industry,  could  you  one  more  time— I  think  you 
said  this  in  your  testimony,  but  you  were  rushing  to  conclude  at 
the  end — you  said  that  above  all  'else,  there  was  one  critical  vari- 
able or  ingredient  that  you  think  is  most  important,  most  highly 
correlated  to  the  health  and  safety  of  workers.  Could  you  empha- 
size that  one  more  time  for  all  of  us? 

Mr.  Wright.  It  is  the  strength  and  the  commitment  of  the  joint 
safety  and  health  committee,  and  that  is  measured  in  a  number  of 
ways.  It  is  measured  by  the  company's  willingness  to,  for  example, 
fully  fund  the  committee.  It  is  measured  by  how  often  it  meets.  It 
is  measured  by  whether  it  keeps  regular  minutes. 

Many  of  the  things  that  are  in  S.  1622  are  measures  of  the  effec- 
tiveness of  those  committees.  When  we  have  been  in  workplaces, 
we  get  called  in  often,  and  we  look  at  the  immediate  hazard  that  is 
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the  subject  of  a  complaint,  but  then  we  look  at  the  overall  safety 
management  program,  and  as  I  said,  the  best  correlator  is  that 
committee.  Perhaps  later  in  the  hearings  you  may  have  a  chance 
to  hear  from  some  workers  on  those  committees  about  the  kinds  of 
successes  they  have  had. 
Senator  Wellstone.  Senator  Kennedy. 

Senator  Kennedy.  As  I  mentioned  very  briefly  at  the  outset,  I 
too  want  to  thank  you  for  coming.  It  demonstrates  a  wonderful 
sense  of  generosity  of  spirit  for  both  of  you  to  come  here  because  of 
your  continuing  concern  for  your  fellow  workers.  It  is  really  part  of 
the  whole  Judeo-Christian  ethic,  and  you  are  living  it,  and  it  is 
very  impressive. 

Ms.  Arce,  I  know  you  have  not  been  back  to  the  plant,  but  do  you 
have  any  idea  whether  anything  has  changed  since  the  explosion 
occurred?  Do  you  have  contact  with  any  of  your  associates  or 
friends  there? 

Ms.  Arce.  As  I  have  stated,  most  of  the  people  that  I  have  talked 
to  say  that  things  are  actually  worse  now.  After  the  October  inci- 
dent, of  course  people  were  nervous,  and  when  minor  incidents 
would  occur,  there  would  be  a  tendency  for  people  to  just  run  from 
the  place  fullscale.  So  as  a  result,  things  started  happening  like 
they  had  a  very  major  near-miss  in  one  of  the  plants,  and  they 
didn't  even  sound  the  alarm  because  they  didn't  want  people  to 
run. 

I  can't  tell  you  if  that  had  been  a  real  accident  instead  of  a  near- 
miss  how  many  people  would  have  been  killed  in  that. 

There  is  a  great  deal  of  pressure  to  get  rid  of  all  the  people  who 
were  there  that  day  because  they  know  what  happened.  It  seems  to 
be  a  desire  to  just  get  new  people  who  need  a  job  and  need  money 
and  are  willing  to  work  and  to  put  their  lives  on  the  line  for  $16  an 
hour.  So  there  is  a  lot  of  pressure  on  the  people  who  were  there 
that  day. 

As  I  stated  overall,  from  what  I  hear  from  the  people  at  the 
plant,  conditions  are  a  lot  worse  now  than  they  were  in  October  of 
1989. 

Senator  Kennedy.  So  it  is  conceivable  that  a  similar  accident 
could  happen  again  there  with  those  conditions. 
Ms.  Arce.  Very  conceivable. 

Senator  Kennedy.  As  I  understand  it,  these  were  contract  work-  j 
ers,  not  members  of  the  Chemical  Workers;  is  that  correct? 

Ms.  Arce.  Phillips  contends  that  there  is  no  way  to  know  exactly 
who  caused  the  accident,  that  both  contract  workers  and  Phillips 
operators  were  present.  Phillips  would  like  to  say  that  it  was  one  of 
their  own  employees  who  deviated  from  a  well-established  proce-  j 
dure,  but  people  who  work  there  know  that  that's  just  not  possible. 

Senator  Kennedy.  Ms.  Skala,  have  you  received  workmen's  com- 
pensation benefits  as  a  result  of  your  husband's  death? 

Ms.  Skala.  Yes,  sir. 

Senator  Kennedy.  And  are  you  able  to  get  along  with  those  pay- 
ments? 

Ms.  Skala.  It's  very  difficult. 

Senator  Kennedy.  As  I  understand  what  you  are  saying,  there  is  j 
a  significant  difference  in  being  able  to  have  the  income  that  your 
husband  was  able  to  bring  home  versus  workmen's  compensation. 
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Ms.  Skala.  My  husband  always  worked  overtime;  many  times,  he 
worked  a  part-time  job.  So  that  always  brought  in  extra  money, 
and  I  am  receiving  a  lot  less  than  what  he  brought  home. 

Senator  Kennedy.  Was  there  a  union  at  your  husband's  plant? 

Ms.  Skala.  No,  sir. 

Senator  Kennedy.  And  did  the  employees  have  any  voice  in  how 
safety  conditions  were  handled  in  the  plant  at  all? 

Ms.  Skala.  I  don't  think  I  could  answer  that.  I  don't  really— I'd 
have  to  be  giving  my  own  opinion  on  it. 

Senator  Kennedy.  Do  you  know  whether  there  have  been  any 
changes  made  at  the  plant  itself  to  avoid  this  kind  of  tragedy  or 
other  kinds  of  tragedies  in  the  future? 

Ms.  Skala.  I  have  not  been  told  that  there  have  been  any 
changes. 

Senator  Kennedy.  Thank  you. 

Mr.  Wright,  some  of  the  employers'  groups  opposing  S.  1622  are 
pushing  the  idea  of  what  they  call  employee  accountability,  on  the 
theory  that  if  employees  are  made  accountable  and  held  personally 
liable  for  fines  for  safety  violations,  you'll  get  a  safer  workplace. 
What  is  your  reaction  to  that? 

Mr.  Wright.  Well,  it's  a  curious  argument.  Workers  have  very 
little  authority  over  how  a  workplace  is  run.  Let's  suppose  you 
enact  S.  1622  and  we  have  joint  safety  and  health  committees. 
Even  then  those  committees  are  half  employer  and  half  worker, 
and  they  are  only  advisory.  It  is  the  company  that  makes  the 
major  decisions  about  how  safety  is  done  in  that  plant;  it  is  the 
company  that  decides  whether  to  invest  money  on  safer  equipment. 
It  is  the  company  that  decides  how  to  write  the  operating  proce- 
dures. It  is  the  company  that  directs  the  work  force. 

So  to  somehow  blame  workers  for  what  happens  in  those  circum- 
stances is  a  very  curious  kind  of  argument. 

Senator  Kennedy.  What  about  the  features  of  the  legislation 
that  permit  an  employee  if  he  reasonably  believes  it  is  particularly 
hazardous  to  himself  or  to  other  employees  to  work  under  certain 
conditions  to  be  excused  from  working  in  those  hazardous  condi- 
tions and  be  protected  from  discharge  or  discipline?  Employers  say 
that  this  provision  will  be  abused  and  they'll  have  employees  refus- 
ing to  work  who  just  don't  want  to  do  work  which  may  be  difficult 
or  tough,  and  that  employers  will  be  weighted  down  with  either  ad- 
ministrative actions  or  other  kinds  of  bureaucratic  procedures. 
How  do  you  respond  to  that? 

Mr.  Wright.  I  think  one  way  to  really  measure  that  is  to  look  at 
what  happens  in  workplaces  where  that  right  exists  effectively. 
Some  unionized  workplaces— I  am  proud  to  say,  many  of  ours — 
have  a  system  which  works  much  better  than  the  current  OSHA 
system,  for  workers  who  in  good  faith  refuse  to  do  a  job  which  they 
reasonably  believe  is  a  serious  risk  to  their  health  or  safety.  In 
those  unionized  workplaces,  we  have  sort  of  a  rapid  arbitration 
system,  and  we  have  a  way  of  resolving  the  case. 

I  think  in  the  14  years  I  have  been  with  the  Steelworkers'  safety 
and  health  department,  I  can  think  of  hundreds  of  cases  where 
people  have  used  that  appropriately,  where  it  really  has  been  a 
stupid  and  dangerous  order  that  a  worker  has  refused  to  do.  I  can 
think  of  perhaps  two  cases  where  somebody  in  bad  faith  refused  to 
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do  a  job.  Those  cases  were  identified  fairly  quickly,  and  people 
were  told  to  go  do  the  job. 

Tragically,  I  can  think  of  perhaps  1,000  cases  where  a  worker 
should  have  refused,  where  somebody  was  given  an  order  that 
really  was  wrong  and  because  they  did  not  refuse,  because  they 
thought  that  they  would  be  disciplined,  or  weren't  properly 
trained,  they  did  not  refuse,  and  they  were  seriously  injured  or  in 
some  cases  killed. 

So  if  you  pass  that  provision,  perhaps  in  a  tiny  minority  of  cases, 
somebody  will  misuse  it.  But  for  every  case  like  that,  there  may  be 
100  lives  that  that  provision  saves,  and  I  think  that's  the  bottom 
line. 

Senator  Kennedy.  Finally,  we  heard  very  interesting  testimony 
from  an  employer  representative  from  Georgia  at  our  last  hearing 
whose  company  had  put  in  place  a  management-worker  safety 
group,  and  he  said  that  it  has  been  a  remarkable  success  in  that  it 
has  had  an  important  impact  in  reducing  accidents  in  the  work- 
place; and  that  they  have  also  increased  productivity  significantly, 
increased  morale,  and  have  less  turnover  of  workers  because  of  the 
involvement  of  the  workers  with  the  management  in  jointly  ad- 
dressing problems  in  the  workplace.  He  says  that  from  the  employ- 
er is  perspective,  bottom  line,  not  only  has  the  company  saved 
money,  but  it  is  making  money  as  a  result  of  these  efforts.  This 
was  a  non-union  company. 

Does  this  surprise  you? 

Mr.  Wright.  No,  not  at  all.  If  I  can  give  an  example — I  won't  use 
the  company  name  because  it  was  a  steel  company  that  has  been  in 
bankruptcy  proceedings,  and  as  a  result  of  that,  they  decided  they 
had  to  make  a  lot  of  changes.  And  part  of  what  they  did  is  they 
decided  that  worker  involvement  in  the  steelmaking  process,  in  the 
process  of  assuring  product  quality,  was  really  critical  to  getting 
themselves  in  better  financial  shape.  And  it  has  worked.  But  in  the 
process  of  doing  that,  they  discovered  that  you  can't  have  worker 
involvement  in  one  area  without  looking  at  worker  involvement  ev- 
erywhere. And  although  there  were  safety  and  health  committees 
in  those  plants,  they  were  not  very  effective,  and  so  one  of  the 
things  we  did  as  a  company  and  a  union  together  is  improve 
worker  involvement  on  quality  and  improve  worker  involvement 
on  safety  and  health.  Those  two  things  went  hand  in  hand.  You 
couldn't  separate  them.  You  can't  tell  workers  we  want  you  to  be 
concerned  about  the  product  and  about  quality,  but  when  it  comes 
to  the  basic  way  you  are  protected  on  the  job,  the  basic  safety  and 
health  protections,  that  is  management's  decision  alone;  you  just 
can't  do  that. 

So  as  a  result  of  that  kind  of  joint  effort  on  both  of  those  areas, 
both  improved  greatly. 

Senator  Kennedy.  Thank  you  very  much,  Mr.  Chairman. 
Senator  Metzenbaum  [presiding].  Thank  you. 
Senator  Jeffords. 

Senator  Jeffords.  I  certainly  want  to  join  in  commending  you, 
Carol  and  Bonnie,  for  coming  forward  to  give  us  the  real  back- 
ground and  information  we  need  to  move  forward  and  get  the  in- 
centive to  make  some  changes. 
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Michael,  you  obviously  followed  the  chemical  process  standard 
and  safety  process  standard.  I  wonder  if  you  could  give  me  some 
observations  with  respect  to  the  role  of  OMB  as  to  what  reasons 
they  gave  with  respect  to  the  length  of  time  it  took  to  move  the 
standard  along;  and  along  with  that,  anything  that  you  observed 
that  resulted  in  a  change  in  the  recommended  standard — or  was  it 
just  sort  of  a  delay  without  any  effective  or  important  changes  in 
the  standard? 

Mr.  Wright.  So  far  as  I  know,  Senator  Jeffords,  they  gave  no 
reasons  at  all,  and  I  think  one  of  the  evils  of  the  current  system  is 
that  the  interaction  between  OMB  and  a  particular  regulatory 
agency  is  seldom  public.  We  knew  from  people  inside  OSHA  that 
OMB  was  "sitting"  on  the  standard.  As  a  matter  of  fact,  between 
the  Bhopal  accident  and  1988,  they  refused  to  even  allow  it  to  be 
published  in  the  Department  of  Labor's  regulatory  agenda.  But 
they  didn't  give  reasons  for  that,  at  least  reasons  that  we  could  get 
from  any  kind  of  a  public  docket. 

One  of  the  advantages  of  S.  1622  is  it  requires  those  communica- 
tions to  be  put  in  the  public  record.  I  think  there  is  a  role  for  OMB. 
I  think  it  is  useful  to  have  an  agency  like  that  examining  the  regu- 
lations that  the  government  proposes.  But  that  ought  to  be  part  of 
the  public  process.  It  ought  to  be  something  that  all  of  us  can  look 
at  and  comment  on,  and  currently  it  isn't,  and  that's  what  S.  1622 
would,  among  many  other  things,  fix. 

For  the  same  reason,  I  can't  tell  you  precisely  whether  OMB 
changed  the  proposal.  We  have  again  what  people  have  told  us  con- 
fidentially from  inside  the  agency.  But  one  very  suspicious  part  of 
the  OSHA  proposal  was  it  almost  entirely  cut  workers  and  their 
representatives  out  of  the  process  safety  management  system.  Even 
the  provisions  for  information  being  given  to  workers  in  OSHA's 
proposed  standard  on  chemical  process  safety  management  were 
much  weaker,  almost  nonexistent,  compared  to  every  previous 
OSHA  standard.  And  we  have  a  pretty  good  idea  that  that  came 
from  OMB,  that  that  wasn't  the  view  of  the  OSHA  staff,  but  it  was 
the  view  of  OMB.  But  again,  it  wasn't  public.  We  had  no  way  of 
tracking  those  communications. 

Senator  Jeffords.  Thank  you. 

Senator  Metzenbaum.  Thank  you  very  much,  Senator  Jeffords. 
It's  pretty  obvious  that  OSHA  may  not  be  the  whole  problem. 

Mr.  Wright,  I  have  one  question  for  you.  What  has  been  the 
Steelworkers'  experience  with  regard  to  participating  in  the  negoti- 
ations leading  to  settlement  of  an  OSHA  citation  against  an  em- 
ployer, and  can  you  comment  on  how  the  process  works  and  how 
you  think  it  should  work — let  me  preface  my  comment  by  apologiz- 
ing to  you  for  not  being  here  during  your  testimony,  but  I  have 
read  it. 

Mr.  Wright.  I  understand.  Our  experience  has  been  difficult.  We 
believe  very  strongly  that  we  ought  to  be  involved  in  the  settle- 
ment negotiations,  and  we  have  often  had  to  claw  our  way  into  the 
meetings  when  companies  and  OSHA  are  settling  cases.  I  can 
recall  one  instance  where  we  knew  of  a  company-OSHA  meeting  to 
which  we  were  not  invited,  and  I  told  OSHA  that  we  would  be 
there  with  the  local  TV  station,  which  was  kind  of  interested  in  the 
accident.  And  we'd  show  up  at  the  meeting  room  with  the  TV  cam- 
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eras  and  get  publicly  barred.  That  is  when  they  decided  to  fill  us  in 
on  their  negotiations. 

I  think  that  the  problem  there  lies  less  with  OSHA  and  more 
with  the  Department  of  Labor  Solicitor's  Office.  We  have  had  a  lot 
of  trouble,  as  I  said,  being  part  of  those  negotiations,  and  even 
where  we  have  been  part  we  have  had  trouble  getting  some  kind  of 
reasonable  settlements.  One  of  the  great  evils  of  the  current 
system  is  that  a  company  doesn't  have  to  do  anything  to  abate  the 
violations  until  the  case  is  disposed  of  all  the  way  through  the 
process.  The  company  can  contest  all  the  way  to  the  U.S.  Supreme 
Court  and  not  have  to  do  anything  until  that  case  is  finally  fin- 
ished. 

It  is  kind  of  like  being  arrested  for  speeding  by  a  cop  and  then 
being  told  by  the  cop  that  you  can  continue  to  speed  until  your 
case  is  heard  by  the  court. 

We  can  present  written  evidence  later  on  about  accidents  that 
have  happened  in  plants  because  the  particular  hazard  in  question, 
the  hazard  that  caused  that  accident,  had  been  cited  previously, 
was  under  contest  and  need  not  be  abated. 

As  a  result  of  that,  when  we  get  into  settlement  discussions  at 
all,  when  we  have  been  able  to  claw  our  way  into  them,  we  have 
had  to  trade  penalties  for  abatement.  So  what  we  have  done  is  re- 
luctantly had  to  agree  to  reduce  the  penalty  by  50  percent  or  even 
by  90  percent  in  some  cases  in  order  to  get  the  company  to  drop 
the  appeal  and  clean  up  the  workplace  quickly. 

When  I  say  we've  had  to  argue  for  that,  we  don't  have  any  right 
to  impose  that  view;  we  have  the  right  to  be  heard  about  it,  but  it 
is  the  company  and  the  government  that  settled  the  case. 

One  of  the  problems  recently  is  that  the  Solicitor's  Office  has 
taken  the  opposite  approach.  They  have  traded  decent  abatement 
for  large  penalties.  You  can  see  that,  for  example,  in  the  resolution 
of  the  Phillips  66  case  where  the  company  paid  a  large  final  penal- 
ty, but  the  abatement  is  just  terrible.  It  gives  the  company  many 
years  to  correct  the  problems.  So  I  am  not  surprised  when  I  have 
heard  this  morning  that  conditions  are  actually  worse  there. 

In  a  recent  settlement  case  of  the  Shirlington,  LA  accident  at — I 
believe  the  company's  name  is  Angus  Chemical — the  union  was  cut 
out  of  the  negotiations  altogether  because  OSHA  released  the  cita- 
tion and  settled  the  case  at  exactly  the  same  time  so  there  was  no 
formal  contest  by  the  company  and  no  way  for  workers  to  be  in- 
volved. 

Let  me  tell  you  one  other  story,  and  I  will  finish  on  this  subject. 
One  of  the  other  problems  is  that  we  have  tried  to  write  some  of 
the  concepts  of  real  safety  in  the  workplace  into  settlement  discus- 
sions. In  one  major  case  against  a  steel  company,  for  example,  we 
said  that  one  of  the  things  in  the  settlement  ought  to  be  a  big  j 
safety  and  health  training  program  for  workers,  and  some  of  the  ! 
fine  ought  to  go  to  pay  for  that.  We  were  told  by  the  Solicitor's 
Office — and  this  is  as  close  to  a  direct  quote  as  I  can  come — 'That's 
labor-management  relations,  and  the  Department  of  Labor  does  not 
get  involved  in  labor-management  relations."  A  rather  incredible 
statement. 

So  we've  had  a  lot  of  problems  with  the  settlement  process,  and 
S.  1622  would  solve  a  lot  of  those. 
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Senator  Metzenbaum.  Well,  thank  you  very  much,  Mr.  Wright, 
for  your  testimony.  You  are  obviously  one  of  the  real  experts  in 
this  area  in  the  country,  and  we  are  very  grateful  to  you. 

And  to  you,  Ms.  Arce  and  Ms.  Skala,  again  I  want  to  say  the 
country  owes  you  a  great  debt  of  gratitude  for  your  willingness  to 
come  forward  and  testify  this  morning.  Your  testimony  is  very, 
very  telling,  and  I  for  one  want  to  express  to  you  my  personal  ap- 
preciation as  well  as  my  sympathy  and  condolences  with  respect  to 
the  loss  of  your  loved  ones.  And  to  your  children,  we  send  a  special 
warm  message  from  all  of  us  on  this  committee. 

Thank  you  very  much. 

Our  second  panel  will  focus  on  the  OSHA  reform  bill  provisions 
which  would  require  employers  to  establish  safety  and  health  pro- 
grams and  joint  employer-employee  committees.  These  provisions 
are  based  on  the  realization  that  no  matter  how  great  its  resources, 
OSHA  simply  cannot  do  the  job  alone.  Employers  and  employees 
must  play  a  larger  role  in  identifying  and  eliminating  workplace 
hazards  if  we  are  to  make  progress  in  this  area. 

Before  this  panel  begins,  I  would  like  to  introduce  into  the  record 
the  written  testimony  of  the  General  Accounting  Office.  The  testi- 
mony presents  an  interim  report  on  a  project  initiated  by  Senator 
Pell  to  determine  the  feasibility  of  requiring  employers  to  have 
safety  and  health  programs.  WThile  its  report  is  not  yet  completed, 
GAO's  preliminary  conclusions  are  that  such  programs  have  a  posi- 
tive impact  on  reducing  injury  and  illness  rates,  that  they  extend 
the  limited  resources  of  our  enforcement  agencies,  and  that  they 
can  be  implemented  successfully  by  employers. 

For  example,  GAO  reports  that  the  participants  in  OSHA's  vol- 
untary protection  program  who  are  required  to  have  comprehen- 
sive safety  and  health  programs  have  injury  rates  that  are  at  least 
40  percent  less  than  the  average  in  their  industries.  That  is  a  re- 
markable statistic. 

Last  summer  I  had  the  opportunity  to  visit  Ford's  Sharonville, 
OH  facility  outside  of  Cincinnati.  I  must  say  I  was  very  impressed 
with  the  joint  Ford-UAW  safety  and  health  program  and  the  com- 
mittee there,  and  with  their  initiatives  in  such  areas  as  hazard 
communications,  lockout  procedures  and  ergonomics. 

[GAO  Report  by  Franklin  Frazier  follows:] 
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siimmary  of  GAP  Testimony  by  Franklin  Frazier 
on  Safety  and  Health  Programs  and  Committees 

In  an  August  1990  report,  Occupational  Safety  and  Health:  Options 
for  Improving  Safety  and  Health  in  the  Workplace  (GAO/HRD-90-66BR) , 
GAO  identified  the  importance  of  involvement  of  employers  and 
workers  in  improving  workplace  safety  and  health.     It  suggested 
worksite  safety  and  health  programs  and  committees  as  ways  to 
achieve  this.     In  follow-on  work,  GAO  further  examined  the 
feasibility  of  the  Occupational  Safety  and  Health  Administration's 
(OSHA)   requiring  employers  to  have  safety  and  health  programs. 
That  study  identified  six  state-operated  safety  and  health  programs 
that  require  some  or  all  employers  to  implement  safety  and  health 
programs;  three  of  them  also  require  employers  to  involve  employees 
in  safety  and  health  committees.     Preliminary  information  from 
those  states  and  other  sources  indicates  that  safety  and  health 
programs  (1)  have  a  positive  impact,    (2)   extend  enforcement 
agencies'   limited  resources,  and  (3)   can  be  implemented 
successfully  by  employers. 

Worksite  Safety  and  Health  Programs    Effective  safety  and  health 
programs  require  the  commitment  of  management  to  allocate 
resources  for  (1)  worksite  hazard  analyses,    (2)   development  of 
hazard  prevention  and  control  plans,    (3)   safety  and  health 
training,  and  (4)   employee  involvement.     Although  GAO  cannot 
quantify  the  overall  impact  of  these  programs  on  injury  and 
illness  rates,  GAO  identified  substantial  evidence  of  their 
benefits.     For  example,  worksites  participating  in  OSHA's 
Voluntary  Protection  Program  (where  implementation  of  worksite 
programs  is  a  requirement)  have  achieved  injury  rates  at  least  4  0 
percent  less  than  the  average  in  their  industries.     Six  states  have 
mandated  safety  and  health  programs  because  they  are  convinced  of 
their  value.     In  addition,   in  its  lock-out/tag-out  and  hazard 
communication  standards,  OSHA  has  mandated  these  programs  to 
address  specific  hazards. 

Enhancing  Enforcement  Efforts    Requiring  worksite  safety  and 
health  programs,   in  which  employers  inspect  their  own  workplaces 
and  correct  hazards  they  find,  provides  one  way  to  extend 
enforcement  resources.     OSHA  and  the  state  programs  cannot, 
through  inspections  alone,  ensure  safety  and  health  in  the 
workplace  because  they  have  responsibility  for  over  88  million 
workers  in  about  6  million  workplaces  and  fewer  than  3,000 
inspectors.     Further,  the  experience  in  Washington  and  Oregon 
suggests  that  when  employers  have  identified  hazards  and  a  program 
to  abate  them,  inspection  efforts  can  be  more  efficient. 

Implementing  Safety  and  Health  Programs    Although  several 
potential  barriers  to  the  implementation  of  worksite  safety  and 
health  programs  exist,  states  requiring  such  programs  have  found 
ways  of  addressing  these  problems.     For  example,   all  six  states 
provide  free  training  and  consultation  services  to  small  employers 
to  help  them  design  and  implement  their  safety  and  health  programs. 
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Mr.  Chairman  and  Members  of  the  Subcommittee: 

I  am  pleased  to  provide,   for  the  record,  some  observations  about 
the  value  of  worksite  safety  and  health  programs  and  committees  in 
improving  the  safety  and  health  of  workers  in  the  United  States. 
In  our  August  1990  report,   Occupational  Safety  and  Health:  Options 
for  Improving  Safety  and  Health  in  the  Workplace  (GAO/HRD-90-66BR) , 
we  noted  the  importance  of  involvement  of  employers  and  workers  in 
improving  workplace  safety  and  health.       We  described  (1)  the 
implementation  of  worksite  safety  and  health  programs  and  (2) 
labor-management  safety  and  health  committees  as  options  for 
gaining  more  active  participation  of  both  employers  and  employees 
in  safety  and  health. 

After  we  issued  our  report,   Senator  Claiborne  Pell  requested  that 
we  further  examine  the  feasibility  of  the  Occupational  Safety  and 
Health  Administration's  (OSHA)  mandating  safety  and  health 
programs  for  employers.     To  answer  the  requestor's  questions,  we 

examined  the  implementation  experience  in  all  six  states  that 
require  employers  to  have  these  programs,  using  interviews 
with  state  officials  and  employers  and  examination  of  program 
documents  and  inspection  results; 

collected  information  about  the  programs  of  employers  that 
have  voluntarily  implemented  them- 

reviewed  the  Occupational  Safety  and  Health  Administration's 
voluntary  guidelines  for  safety  and  health  programs;  and 

reviewed  public  comments  on  proposed  state  legislation 

mandating  these  worksite  programs  and  on  OSHA's  guidelines 

encouraging  employers  to  implement  these  programs 
voluntarily. 
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Our  preliminary  results  indicate  that  safety  and  health  programs 
(1)  have  a  positive  impact  on  work-related  injuries  and 
illnesses,    (2)   represent  a  useful  way  to  extend  enforcement 
agencies'  limited  resources,  and  (3)  appear  to  have  been 
successfully  implemented  by  a  variety  of  industries  reguired  to 
do  so  by  state  legislation. 

BACKGROUND 

The  Occupational  Safety  and  Health  Act  reguires  that  employers 
provide  a  worksite  free  of  recognized  safety  and  health  hazards. 
To  help  employers  meet  this  statutory  responsibility,  OSHA  issued 
guidance  on  worksite  safety  and  health  programs  for  employers' 
voluntary  use.     These  guidelines,   issued  in  1989,  describe  a 
comprehensive  safety  and  health  program,  in  which  employers 
inspect  their  own  workplaces  and  correct  hazards  they  find,  as  an 
effective  way  of  reducing  accidents  and  injuries  at  the  worksite. 
OSHA  describes  such  safety  and  health  programs  as  reguiring  the 
commitment  of  management  to  allocate  resources  for  (1)  worksite 
hazard  analysis,    (2)  development  of  hazard  prevention  and  control 
plans,    (3)  safety  and  health  training  for  employees,  and  (4) 
employee  involvement  in  development  and  implementation  of  these 
programs.     OSHA  has  described  employee  involvement  as  an 
important  component  of  safety  and  health  programs,  whether 
employees  are  involved  formally  through  safety  and  health 
committees  or  through  less  formal  mechanisms. 

In  our  current  work,  we  have  identified  six  states  that  reguire 
some  or  all  employers  to  implement  worksite  safety  and  health 
programs;  three  of  them  reguire  employers  to  implement  safety 
and  health  committees.     Each  state  underscores  the  importance  of 
management  commitment  to  the  success  of  these  programs. 
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Impact  of  Worksite  Safety  and  Health  Programs 

Although  we  cannot  quantify  the  overall  impact  of  safety  and 
health  programs  on  work-related  injuries  and  illnesses,  we  have 
identified  several  kinds  of  evidence  about  their  value.  For 
example, 

The  71  worksites  that  have  chosen  to  participate  in  OSHA's 
Voluntary  Protection  Program  (which  requires  comprehensive 
safety  and  health  programs)   all  have  injury  rates  that  are 
at  least  4  0  percent  less  than  the  average  in  their 
industries.     In  its  guidelines  advocating  that  employers 
voluntarily  establish  safety  and  health  programs,  OSHA 
referred  to  the  Voluntary  Protection  Program  experience 
along  with  the  results  of  other  studies  when  it  asserted 
that  these  programs  have  a  positive  effect  on  preventing 
injuries  and  illnesses. 

The  six  states   (Alaska,   California,  Hawaii,  Minnesota, 
Oregon,   and  Washington)   that  require  some  or  all  of  the 
employers  in  the  state  to  have  safety  and  health  programs  do 
so  because  they  are  convinced  of  the  value  of  these 
programs . 1 

Opinions  expressed  to  GAO  and  in  response  to  OSHA  and  state 
program  requests  for  public  comments  on  proposed 
regulations  support  the  value  of  these  programs.  These 
views  come  from  employer  and  labor  groups,  individual 
employers,   enforcement  agency  officials,   and  academic 
researchers.     For  example,  none  of  the  68  individuals  and 
groups  that  responded  to  OSHA's  request  for  public  comment 
questioned  the  value  of  these  programs;  their  only 


1With  OSHA  approval,   a  state  can  operate  its  own  state-wide 
safety  and  health  program  instead  of  relying  on  enforcement  by 
federal  OSHA;  21  states  and  2  territories  currently  do  so. 

3 


196 


reservations  about  issuing  voluntary  guidance  or  a 
mandatory  requirement  related  to  implementation  issues. 

Although  it  does  not  require  safety  and  health  programs  in 
all  industries,  OSHA  does  require  employers  to  implement 
these  programs  for  control  of  specific  hazards.  For 
example,  OSHA's  hazard  communication  standard  and  lock- 
out/tag-out standards  both  require  employers  to  develop 
management  systems  to  oversee  safety  and  health  at  the 
worksite. 

Employee  involvement  in  safety  and  health  programs  may  be  formal, 
as  in  the  establishment  of  safety  and  health  committees,  or 
informal,  through  participation  in  specific  aspects  of  safety  and 
health  programs  such  as  hazard  inspections.     The  three  states 
that  require  safety  and  health  committees  as  the  mechanism  for 
employee  involvement  in  safety  and  health  programs  report  that 
they  provide  considerable  benefits  to  employers  and  employees. 
For  example,  officials  in  those  states  say  that 

employers  benefit  from  having  workers  report  complaints  to 
the  committee  as  a  first  step,  because  that  is  a  less 
adversarial  action  then  requesting  an  OSHA  inspection; 

opening  lines  of  communication  between  employers  and 
employees  about  hazards  provides  an  opportunity  to  use  the 
expertise  of  both  parties  in  correcting  problems;  and, 

reporting  hazardous  work  conditions  to  an  on-site  safety  and 
health  committee  may  get  quicker  correction  than  reporting 
the  hazards  to  OSHA  and  waiting  for  an  inspection  to  be  done 
if  OSHA  thinks  a  problem  exists. 
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Enhancing  Limited  Enforcement  Resources 

Requiring  worksite  safety  and  health  programs,   in  which 
employers  inspect  their  own  workplaces  and  correct  hazards  they 
find,  provides  one  way  to  extend  enforcement  resources.     OSHA  and 
the  state-approved  safety  and  health  programs  cannot,  through 
inspections  alone,  ensure  employers'  compliance  with  specific 
safety  and  health  standards  and  their  general  duty  to  provide 
workplaces  free  of  hazards.     OSHA  and  the  states  have  enforcement 
responsibility  for  laws  protecting  the  safety  and  health  of  more 
than  88  million  workers  in  about  6  million  workplaces,  yet  have 
fewer  than  3,000  inspectors.     With  those  resources,   for  example, 
OSHA  was  able  in  fiscal  year  1989  to  inspect  only  3  percent  of 
the  worksites  identified  as  high  hazard  for  health  reasons  and  10 
percent  of  those  identified  as  high  hazard  for  safety  reasons. 
Active  involvement  of  employers  through  safety  and  health 
programs  may  lead  to  correction  of  hazards  without  the  necessity 
of  an  inspection. 

The  experiences  of  Washington  and  Oregon  also  suggest  that 
enforcement  efforts  are  enhanced  by  the  presence  of  worksite 
safety  and  health  programs.     According  to  inspection  officials, 
when  employers  have  identified  hazards  and  outlined  a  program  to 
abate  them,   inspection  efforts  can  be  more  efficient.  In 
addition,   state  officials  say  that  when  inspectors  can  read  the 
minutes  of  safety  and  health  committees  and  interview  committee 
members,  they  can  better  assess  the  employer's  commitment  to 
worksite  safety. 

Employers  Can  Comply  With 
Requirement  to  Implement  Safety 
and  Health  Programs 

Preliminary  results  of  our  work  for  Senator  Pell  suggest  that 
although  several  potential  barriers  to  the  implementation  of 
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worksite  safety  and  health  programs  exist,  states  requiring  such 
programs  have  found  ways  of  addressing  these  problems.  For 
example,  all  six  states  provide  free  training  and  consultation 
services  to  small  employers  to  help  them  design  and  implement 
their  safety  and  health  programs.     Similarly,  company 
representatives  we  spoke  with  in  Washington,  where  such  programs 
are  required,  stated  that  provisions  of  the  state  program 
requirement  were  general  enough  that  they  were  able  to  implement 
programs  that  met  their  needs  and  the  needs  of  their  operations. 
Inspection  results  from  Oregon  show  that,  in  1990,  over  90 
percent  of  the  worksites  inspected  for  compliance  with  the 
program  requirement  were  in  full  compliance;  the  comparable 
statistic  in  Washington  was  about  85  percent. 

We  are  continuing  our  analyses  of  data  collected  in  the  six 
states  where  worksite  safety  and  health  programs  are  required. 
We  look  forward  to  providing  you  with  further  details  on  the 
ability  of  employers  to  implement  worksite  programs  in  the 
future,  and  we  appreciate  the  opportunity  to  provide  you  with  the 
information  we  have  to  date. 

Related  GAO  Products 

Managing  Workplace  Safety  and  Health  in  the  Petrochemical 
Industry  (GAO/T-HRD-92-1 ,  Oct.   2,  1991). 

Occupational  Safety  &  Health:  OSHA  Policy  Changes  Needed  to 
Confirm  That  Employers  Abate  Serious  Hazards  (GAO/HRD-91-35 , 
May  8,   1991) . 

Occupational  Safety  &  Health;     Inspectors'  Opinions  on  Improving 
OSHA  Effectiveness   (GAO/HRD-91-9FS ,  Nov.   14,  1990). 

Occupational  Safety  &  Health:     Options  for  Improving  Safety  and 
Health  in  the  Workplace  (GAO/HRD-90-66BR,  Aug.   24,  1990). 

How  Well  Does  OSHA  Protect  Workers  From  Reprisals:  Inspector 
Opinions   (GAO/T-HRD-90-8 ,  Nov.   16,  1989). 

Occupational  Safety  &  Health:     Assuring  Accuracy  in  Employer 
Injury  and  Illness  Records   (GAO/HRD-89-23 ,   Dec.   30,  1988). 

OSHA's  Monitoring  and  Evaluation  of  State  Programs  (GAO/T-HRD-88- 
13,  Apr.   20,    1988) . 
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Senator  Metzenbaum.  Our  first  witness  on  the  panel  is  Tony 
Ruggiero  of  Ford  Motor  Company.  Mr.  Ruggiero  is  co-chair  of  the 
Ford-United  Auto  Workers  National  Joint  Committee  on  Health 
and  Safety  and  is  here  to  give  us  the  company's  perspective  on  the 
success  of  its  efforts  at  Sharonville  and  at  Ford's  other  facilities 
around  the  country. 

Mickey  Long  is  also  here  on  behalf  of  the  UAW  to  tell  the  union 
side  of  this  success  story.  Mr.  Long  is  a  member  of  the  joint  com- 
mittee and  has  been  involved  in  health  and  safety  matters  for  15 
years. 

Our  third  witness  on  this  panel  is  Joe  Dear,  director  of  the  De- 
partment of  Labor  and  Industries  for  the  State  of  Washington.  As  I 
understand  it,  Washington  has  required  employers  to  have  safety 
programs  and  joint  committees  for  many  years  now,  and  Mr.  Dear 
will  tell  us  what  the  State's  experience  has  been  with  those  re- 
quirements. 

I  am  frank  to  say  to  this  panel  that  with  respect  to  the  earlier 
witnesses,  Ms.  Arce  and  Ms.  Skala,  I  didn't  consider  it  appropriate 
to  invoke  the  5-minute  rule  that  we  have  for  witnesses  testifying 
before  the  committee.  The  chair  will  not  be  nearly  as  reluctant  to 
invoke  it  with  respect  to  these  witnesses.  So  I  would  appreciate 
your  confining  your  remarks  to  5  minutes,  please. 

Mr.  Ruggiero. 

STATEMENTS  OF  ANTHONY  RUGGIERO,  CO-CHAIR,  UAW/FORD 
NATIONAL  JOINT  COMMITTEE  ON  HEALTH  AND  SAFETY,  FORD 
MOTOR  COMPANY,  ACCOMPANIED  BY  DALE  GRAY,  FORD  MAN- 
AGER OF  OCCUPATIONAL  SAFETY;  MICKEY  LONG,  INTERNA- 
TIONAL REPRESENTATIVE,  UNITED  AUTO  WORKERS,  ACCOM- 
PANIED BY  FRANK  MIRER,  DIRECTOR,  UAW  HEALTH  AND 
SAFETY  DEPARTMENT;  AND  JOSEPH  A.  DEAR,  DIRECTOR, 
WASHINGTON  STATE  DEPARTMENT  OF  LABOR  AND  INDUS- 
TRIES 

Mr.  Ruggiero.  Thank  you.  Good  morning. 

I  am  Anthony  Ruggiero,  Ford  Motor  Company's  union  relations 
coordinator,  North  American  Automotive  Operations.  We  are  very 
pleased  to  have  the  opportunity  to  appear  before  the  Senate  Labor 
subcommittee  to  discuss  joint  health  and  safety  programs  spon- 
sored by  Ford  Motor  Company  and  the  UAW  and  how  the  company 
and  its  employees  have  benefited  from  these  programs. 

With  me  today  is  Dale  Gray,  Ford's  manager  of  occupational 
safety.  He  is  here  to  answer  your  questions  about  the  benefits  that 
have  been  derived  from  the  long  history  of  cooperation  between 
Ford  and  the  UAW  on  health  and  safety  issues. 

My  primary  responsibility  is  to  co-chair  the  UAW-Ford  National 
Joint  Committee  on  Health  and  Safety.  We,  along  with  our  coun- 
terparts from  the  UAW,  are  here  today  to  describe  what  we  do  on 
the  NJCHS,  how  we  do  it,  and  what  we  think  of  the  process. 

We  are  here  to  discuss  only  the  UAW-Ford  joint  programs  on 
health  and  safety.  We  have  attached  a  longer,  more  detailed  out- 
line of  our  programs  and  activities  for  your  review. 

Employee  safety  is  a  top  priority  at  Ford,  and  Ford  and  the 
UAW  have  a  long  history  of  successfully  working  together  to 


200 


ensure  safety  in  the  workplace.  In  fact,  health  and  safety  was  ad- 
dressed in  the  very  first  Ford-UAW  collective  bargaining  agree- 
ment in  1941.  In  1973,  the  parties  provided  for  full-time  UAW 
health  and  safety  representatives  in  facilities  of  more  than  1,000 
employees,  and  in  1979  similar  treatment  was  extended  to  units  of 
more  than  600  employees.  And  there  subsequently  have  been  addi- 
tions of  representatives  at  certain  other  locations. 

Today,  in  all  of  our  major  facilities  in  the  United  States,  we  have 
at  least  one  full-time  UAW  representative  and  a  company  safety 
engineer  to  function  as  a  local  committee  to  implement  our  joint 
safety  programs  and  activities. 

The  National  Joint  Committee  on  Health  and  Safety  formally 
was  established  in  our  1984  agreement,  and  funding  of  two  cents 
per  hour  worked  by  union  employees  was  provided  for  training  and 
research.  A  minimum  of  $750,000  was  allocated  for  research.  In 
1987,  funding  was  increased  to  three  cents  per  hour  worked,  with 
$1  million  allocated  for  research.  In  the  1990  agreement,  the  three 
cents  per  hour  worked  was  maintained,  with  $1.25  million  allocated 
for  research. 

The  primary  objectives  of  NJCHS  programs  and  activities  are  to 
heighten  safety  awareness,  help  employees  identify  hazards,  edu- 
cate them  in  technical  health  and  safety  skills  and  get  them  to  ob- 
serve safe  practices. 

Since  1985,  the  NJCHS  has  launched  five  major  programs  direct- 
ed toward  these  objectives.  In  1985-86,  we  jointly  developed  and 
launched  the  UAW-Ford  hazard  communication  training  program. 
This  five-hour  program  alerted  some  140,000  hourly  and  salaried 
employees  to  hazardous  chemicals  that  they  might  encounter  in 
the  workplace.  When  it  was  developed,  it  was  the  first  of  its  kind  of 
labor-management  joint  training  programs. 

Our  second  effort  in  joint  training  focused  on  energy  control  and 
power  lockout.  This  eight-hour  program  was  initiated  in  1987  to 
prevent  serious  injuries  or  death  by  failure  to  lockout  or  control 
energy.  More  than  50,000  Ford  employees  participated  in  this  train- 
ing. The  training  film  earned  a  gold  medal  award  at  the  1987  inter- 
national film  and  TV  festival  of  New  York,  and  several  other  com- 
panies subsequently  have  used  or  have  purchased  our  program. 

Next,  we  move  to  ergonomics  to  prevent  injuries  due  to  cumula- 
tive trauma  disorders.  First,  we  established  eight-member  local 
committees,  four  company  and  four  UAW  at  each  manufacturing, 
assembly  and  parts  distribution  facility.  Following  training  in  er- 
gonomics, the  committee  members  returned  to  their  respective  lo- 
cations to  identify  and  correct  on  a  priority  basis  jobs  with  poor  er- 
gonomic  designs. 

Another  joint  effort  was  to  provide  safety  training  for  operators 
of  material-handling  vehicles  and  for  pedestrians  who  walk  in 
plant  aisles.  About  125,000  employees  attended  the  one-hour  pedes- 
trian session,  and  30,000  employees  received  three  to  five  hours  of 
operator  training,  depending  on  the  number  of  vehicles  they  were 
licensed  to  drive. 

Our  most  recent  joint  training  project  is  GRASP,  an  acronym  for 
' 'guidelines,  responsibilities  and  safe  practices."  This  probably  is 
the  most  ambitious  and  comprehensive  project  we  have  undertaken 
to  date.  It  includes  a  two-hour  session  for  local  union  and  manage- 
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ment  leadership,  a  four-hour  segment  for  floor  supervision  and  dis- 
trict committeepersons  on  roles  and  responsibilities  and  hazard  rec- 
ognition, and  a  four-hour  job  hazard  recognition  session  for  hourly 
employees  that  includes  training  on  ergonomics.  The  program  also 
includes  the  development  of  job  safety  analysis  for  most  production 
jobs  and  15  short  reinforcement  videos  on  selected  health  and 
safety  topics  for  use  by  supervisors  during  periodic  safety  talks. 
When  completed  next  year,  we  will  have  trained  more  than  120,000 
employees  on  these  important  topics. 

In  total  over  the  last  6  years,  we  have  spent  approximately  $46 
million  on  1.8  million  man-hours  of  joint  UAW-Ford  health  and 
safety  training  for  the  national  programs  I  have  just  described. 
This  does  not  take  into  account  local  efforts  developed  at  the  plant 
level  to  address  local  concerns. 

I  would  now  like  to  briefly  discuss  some  of  the  benefits  that  have 
been  derived  from  the  long  history  of  cooperation  between  Ford 
and  the  UAW. 

The  establishment  of  joint  health  and  safety  committees  between 
Ford  and  the  National  Ford  Department  of  the  UAW  has  fostered 
a  much  better  understanding  of  how  each  party  thinks  and  acts 
toward  health  and  safety.  While  it  is  understood  that  the  health 
and  safety  of  employees  is  primarily  a  management  responsibility, 
the  joint  committees  have  served  to  underscore  the  importance  and 
significance  of  this  responsibility. 

The  joint  committees  at  Ford  have  worked  because  they  have 
made  the  management  at  each  and  every  one  of  our  facilities  more 
responsive  to  the  health  and  safety  concerns  of  employees  and  be- 
cause the  union  has  committed  to  a  much  broader  and  more  re- 
sponsible role  to  identify  and  work  with  management  to  address 
employees'  concerns. 

The  establishment  of  joint  committees  within  Ford  facilities  has 
promoted  a  spirit  of  teamwork  between  the  company  and  the  union 
that  improves  working  conditions  for  all  employees.  For  example, 
these  committees  have  jointly  designed,  developed  and  delivered  ef- 
fective training  programs,  establishing  a  level  of  cooperation  be- 
tween the  company  and  the  union  which  is  unchallenged. 

Moreover,  these  training  programs  have  heightened  health  and 
safety  awareness,  improved  hazard  recognition,  and  established  the 
technical  skills  of  UAW-represented  employees.  These  committees 
also  assist  management  and  union  representatives  during  plant  re- 
views by  ensuring  that  appropriate  health  and  safety  procedures 
are  in  place. 

Senator  Metzenbaum.  Mr.  Ruggiero,  you  are  quite  a  bit  over 
your  time.  Would  you  conclude,  please. 

Mr.  Ruggiero.  All  right.  In  a  work  atmosphere  where  there  has 
traditionally  been  an  adversarial  working  relationships,  joint 
health  and  safety  committees  have  helped  reduce  conflict  by  dem- 
onstrating that  our  objectives  are  the  same — an  accident-free  work 
environment. 

Ford  believes  that  protecting  the  health  and  safety  of  all  employ- 
ees is  a  top  priority  because  people  are  the  source  of  the  company's 
strength.  Joint  health  and  safety  committees  are  an  important 
foundation  for  this  belief.  As  a  result  of  our  positive  experience, 
Ford  and  UAW  have  been  able  to  make  a  number  of  joint  presenta- 
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tions  to  outside  groups  such  as  the  National  Safety  Congress,  the 
American  Society  of  Safety  Engineers,  and  the  State  safety  confer- 
ences, in  an  effort  to  assist  other  companies  and  unions  to  improve 
their  health  and  safety  programs. 

We  are  proud  of  our  programs  and  how  they  have  contributed  to 
improving  the  health  and  safety  of  our  people,  but  we  are  not  satis- 
fied and  won't  be  until  we  have  the  safest  and  best  workplaces  and 
practices  that  we  can  devise. 

Thank  you. 

[The  prepared  statement  of  Mr.  Ruggiero  follows:] 
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Statenent  of  Anthony  Ruggiero 

Union  Relations  Coordinator,  North  American  Automotive  Operations 
Ford  Motor  Company 
Before  the  Senate  Labor  and  Human  Resources 
Subcommittee  on  Labor 
November  5,  1991 


Good  morning.     I  am  Anthony  Ruggiero,  Ford  Motor  Company's  Union 
Relations  Coordinator,  North  American  Automotive  Operations.     We  are  very 
pleased  to  have  the  opportunity  to  appear  before  the  Senate  Labor  Subcommittee 
to  discuss  joint  health  and  safety  programs  sponsored  by  Ford  Motor  Company 
and  the  UAW  and  how  the  Company  and  its  employees  have  benefitted  from  these 
programs . 

With  me  today  is  Dale  Gray,  Ford's  Manager  of  Occupational  Safety. 
He  is  here  to  answer  your  questions  about  the  benefits  that  have  been  derived 
from  the  long  history  of  cooperation  between  Ford  and  the  UAW  on  health  and 
safety  issues. 

My  primary  responsibility  is  to  co-chair  the  UAW-Ford  National  Joint 
Committee  on  Health  and  Safety  (NJCHS) .     We,  along  with  our  counterparts  from 
the  UAW,  are  here  today  to  describe  what  we  do  on  the  NJCHS,  how  we  do  it  and 
what  we  think  of  the  process. 

We  are  here  to  discuss  only  the  UAW-Ford  joint  programs  on  health  and 
safety.     We  have  attached  a  longer,  more  detailed  outline  of  our  programs  and 
activities  for  your  review. 

****** 

Employee  safety  is  a  top  priority  at  Ford,   and  Ford  and  the  UAW  have 
a  long  history  of  successfully  working  together  to  ensure  safety  in  the 
workplace.     In  fact,  health  and  safety  were  addressed  in  the  very  first  Ford- 
UAW  Collective  Bargaining  Agreement  in  1941.     In  1973,   the  parties  provided 
for  fulltime  UAW  Health  and  Safety  Representatives  in  facilities  of  more  than 
1,000  employees;   in  1979,  similar  treatment  was  extended  to  units  of  more  than 
600  employees;  and  there  subsequently  have  been  additions  of  representatives 
at  certain  other  locations.     Today,   in  all  of  our  major  facilities  in  the 
United  States,  we  have  at  least  one  fulltime  UAW  Representative  and  a  Company 
Safety  Engineer  to  function  as  a  local  committee  to  implement  our  joint  safety 
programs  and  activities. 

The  National  Joint  Committee  on  Health  and  Safety  formally  was 
established  in  our  1984  Agreement  and  funding  of  2  cents  per  hour  worked  by 
unit  employees  was  provided  for  training  and  research  (a  minimum  of  $750,000 
was  allocated  for  research.)     In  1987,   funding  was  increased  to  3  cents  per 
hour  worked  and  with  $1  million  allocated  for  research.     In  the  1990  Agreement 
the  3  cents  per  hour  worked  was  maintained  with  $1.25  million  allocated  for 
research. 

The  primary  objectives  of  NJCHS  programs  and  activities  are  to 
heighten  safety  awareness,  help  employees  identify  hazards,   educate  them  in 
technical  health  and  safety  skills,  and  get  them  to  observe  safe  practices. 
Since  1985,  the  NJCHS  has  launched  five  major  programs  directed  toward  these 
objectives . 
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In  1985/86,  we  jointly  developed  and  launched  the  UAW-Ford  Hazard 
Communication  Training  Program.     This  5 -hour  program  alerted  some 
140,000  hourly  and  salaried  employees  to  hazardous  chemicals  that  they  might 
encounter  in  the  workplace.     When  it  was  developed,   it  was  the  first  of  its 
kind  of  labor-management  joint  training  programs. 

Our  second  effort  in  joint  training  focused  on  energy  control/power 
lockout.     This  8 -hour  program  was  initiated  in  1987  to  prevent  serious 
injuries  or  death  by  failure  to  lockout  or  control  energy.     More  than  50,000 
Ford  employees  participated  in  this  training.     The  training  film  earned  a  gold 
medal  award  at  the  1987  International  Film  and  TV  Festival  of  New  York  and 
several  other  companies  subsequently  have  used  or  have  purchased  our  program. 

Next,  we  moved  to  ergonomics  to  prevent  injuries  due  to  cumulative 
trauma  disorders.     First,  we  established  8 -member  local  committees  (4  Company 
and  4  UAW)  at  each  manufacturing,  assembly  and  parts  distribution  facility. 
Following  training  in  ergonomics,  the  committee  members  returned  to  their 
respective  locations  to  identify  and  correct  -  -  on  a  priority  basis  --  jobs 
with  poor  ergonomic  designs. 

Another  joint  effort  was  to  provide  safety  training  for  operators  of 
material -handling  vehicles  and  for  pedestrians  who  walk  in  plant  aisles. 
About  125,000  employees  attended  the  one-hour  pedestrian  session,  and  30,000 
received  3-  to  5-hours  of  operator  training,  depending  on  the  number  of 
vehicles  they  were  licensed  to  drive. 

Our  most  recent  joint  training  project  is  GRASP  --  an  acronym  for 
Guidelines  Responsibilities  and  Safe  Practices.     This  probably  is  the  most 
ambitious  and  comprehensive  project  we  have  undertaken  to  date.     It  includes  a 
two-hour  session  for  local  union  and  management  leadership,   a  four-hour 
segment  for  floor  supervision  and  district  committeepersons  on  roles  and 
responsibilities  and  hazard  recognition  and  a  four-hour  job  hazard  recognition 
session  for  hourly  employees  that  includes  training  on  ergonomics.  The 
program  also  includes  the  development  of  a  job  safety  analysis  for  most 
production  jobs  and  15  short  reinforcement  videos  on  selected  health  and 
safety  topics  for  use  by  supervisors  during  periodic  safety  talks.  When 
completed  next  year,  we  will  have  trained  more  than  120,000  employees  on  these 
important  topics. 

In  total  over  the  last  six  years,  we  will  have  spent  approximately 
$46  million  on  1.8  million  manhours  of  joint  UAW-Ford  health  and  safety 
training  for  the  National  programs  I've  just  described.     This  does  not  take 
into  account  local  efforts  developed  at  the  plant  level  to  address  local 
concerns . 

I  would  now  like  to  briefly  discuss  some  of  the  benefits  that  have 
been  derived  from  this  long  history  of  cooperation  between  Ford  and  the  UAW. 

The  establishment  of  joint  health  and  safety  committees  between  Ford 
and  the  National  Ford  Department  of  the  UAW  has  fostered  a  much  better 
understanding  of  how  each  party  thinks  and  acts  toward  health  and  safety. 
While  it  is  understood  that  the  health  and  safety  of  employees  is  primarily  a 
management  responsibility,   the  joint  committees  have  served  to  underscore  the 
importance  and  significance  of  this  responsibility. 
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The  joint  committees  at  Ford  have  worked  because  they  have  made  the 
management  at  each  and  every  one  of  our  facilities  more  responsive  to  the 
health  and  safety  concerns  of  employees,  and  because  the  union  has  committed 
to  a  much  broader  and  more  responsible  role  to  identify  and  work  with 
management  to  address  employees'  concerns. 

The  establishment  of  joint  committees  within  Ford  facilities  has 
promoted  a  spirit  of  teamwork  between  the  Company  and  the  union  that  improves 
working  conditions  for  all  employees.     For  example,  these  committees  have 
jointly  designed,  developed  and  delivered  effective  training  programs  -- 
establishing  a  level  of  co-operation  between  the  Company  and  the  union  which 
is  unchallenged. 

Moreover,  these  training  programs  have  heightened  health  and  safety 
awareness,   improved  hazard  recognition  and  established  the  technical  skills  of 
UAW- represented  employees.     These  joint  committees  also  assist  management  and 
union  representatives  during  plant  reviews  by  ensuring  that  appropriate  health 
and  safety  procedures  are  in  place .     In  a  work  atmosphere  where  there  has 
traditionally  been  an  adversarial  working  relationship,  joint  health  and 
safety  committees  have  helped  reduce  conflict  by  demonstrating  that  our 
objectives  are  the  same  --an  accident-free  working  environment. 

Ford  believes  that  protecting  the  health  and  safety  of  all  employees 
is  a  top  priority  because  people  are  the  source  of  the  Company's  strength. 
Joint  health  and  safety  committees  are  an  important  foundation  for  this  belief. 
As  a  result  of  our  positive  experience,  Ford  and  the  UAW  have  been  able  to  make 
a  number  of  joint  presentations  to  outside  groups  such  as  the  National  Safety 
Congress,   the  American  Society  of  Safety  Engineers,  and  state  safety 
conferences  in  an  effort  to  assist  other  companies  and  unions  to  improve  their 
health  and  safety  programs. 

We're  proud  of  our  programs  and  how  they  have  contributed  to 
improving  the  health  and  safety  of  our  people,  but  we're  not  satisfied  and 
won't  be  until  we  have  the  safest  and  best  work  places  and  practices  that  we 
can  devise. 

Now  Mickey  Long,  a  UAW  member  of  the  National  Joint  Committee,  will 
describe  in  some  detail  the  process  of  developing  and  implementing  these 
programs  and  discuss  some  of  our  other  joint  activities. 


Thank  you. 
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UAW-Ford  National  Joint  Committee  on  Health  and  Safety 
November  5.  1991 

History  of  Relationship 

1941  Health  and  safety  addressed  in  the  first  Ford-UAW  Collective 

Bargaining  Agreement. 

1973  '         Full-time  Unit  Health  and  Safety  Representative  in 
each  bargaining  unit  of  1,001  or  more  workers. 

1976  National  Committee  on  Health  and  Safety  formally  established. 

1979  Full-time  Health  and  Safety  Representative  authorized 

for  units  of  600  or  more  workers. 

1984  Collective  Bargaining  Agreement  brought  new  and  stronger 

expression  of  commitment  to  health  and  safety. 

National  Committee  on  Health  and  Safety  renamed  the 
National  Joint  Committee  on  Health  and  Safety. 

Funding  for  training  and  research  established  at  2 
cents  per  hour  worked  ($750,000  for  research). 

1987  New  agreement  underscored  the  parties  total  commitment  to  health 

and  safety. 

Joint  training  activities  expanded  to  include  general  safe 
work  practices  and  job  hazard  recognition. 

Local  Ergonomic  Committees  established  and  training 
provided. 

Industrial  hygiene  services  expanded. 

Funding  increased  to  3  cents  per  hour  ($1  million  for 
research) . 

1990  Ergonomics  efforts  (Fitting  Jobs  to  People)  are 

strengthened  to  include  audits,  training  for  hourly 
and  salaried  employees  and  periodic  progress  reports. 

Joint  training  activities  expanded  to  include  a  more 
comprehensive  Guidelines,  Responsibilities,  and 
Safe  Practices  Process,  annual  refresher  on  Energy 
Control  and  Power  Lockout,  courses  for  regular  and 
alternate  health  and  safety  representatives  and 
confined  space  entry  training. 

Industrial  hygiene  service  improved  to  include 
maintenance  of  surveillance  programs  and  ventilation 
surveys  during  plant  reviews . 

Funding  continued  at  3  cents  per  hour  ($1.25  million 
for  research) . 

Additional  UAW  Health  and  Safety  Representatives 
(48)  added. 
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Functions  of  the  National  Joint  Committee 


•  Sponsor  joint  conferences  to  provide  training  and  education. 

•  Stimulate  interest  in  health  and  safety  programs. 

•  Develop  joint  training  to  heighten  safety  awareness,  hazard 
'recognition  and  technical  skills  of  UAW- represented  employees. 

•  Evaluate  the  need  for  health  and  safety  research;  recommend 
projects  and  promptly  communicate  research  findings  to 
affected  workers. 


•  Participate  in  Division  Accident  Investigation  Review  Boards. 

•  Conduct  joint  plant  reviews  to  assist  local  management  and 
union  representatives  in  ensuring  that  safety  procedures  are 
in  place  and  that  the  parties  are  working  cooperatively  toward 
an  accident-free  working  environment. 


NJCHS  Committee  Membership 


Company 
A.  Ruggiero,  Co -Chairman 
NAAO  Union  Relations 

D.  Gray,  Manager 

Occupational  Health  and  Safety 

P.  Beecher,  M.D. 
Medical 


Union 

J.  Peters,  Co-Chairman 
Coordinator  Health  &  Safety-NFD 

M.  Long 

International  Representative-NFD 
F.  D'Epifanio 

International  Representative-NFD 


L.  Roslinski,  Manager 
Environmental  &  Occupational 
Toxicology 

H.  Lick,  Supervisor 
Industrial  Hygiene  Section 

E.  Meyer 

Corporate  Safety  Engineer 
D.  Morgan 

Corporate  Safety  Engineer 
G.  Reeve 

Corporate  Epidemiologist 

J.  Tragle,  NJCHS 
Training  Specialist 

M.  Nadeau 

Training  Specialist 

F.  Galonis,  NJCHS 
Training  Specialist 


L.  Tomasko 

International  Representative-NFD 


J.  Hall -Counts 

International  Representative-NFD 
Gary  Cox 

International  Representative-NFD 

J.  Clark,  Safety  Consultant 

UAW  Health  and  Safety  Department 

F.  Mirer,  Director 

UAW  Health  and  Safety  Department 

B.  Park,  Epidemiologist 

UAW  Health  and  Safety  Department 

A.  Taylor,  Industrial  Hygienist 
UAW  Health  and  Safety  Department 


Advisor  -  Dr.  J.  Triebwasser 
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Pro grams  and  Projects 

•    Hazard  Communications  Training:  1985  -  1986 

-  "Provided  3-5  hours  of  training  because  of  contractual  under- 

standing and  establishment  of  Federal  "Right  to  Know"  legislation. 

-  Alerted  UAW- represented  employees  nationwide  to  all  hazardous 
chemicals  that  they  might  experience  in  the  workplace. 

Developed  22  videos,  handbooks,  and  several  hundred  Chemi»al  Fact 
Sheets  with  assistance  from  University  of  Michigan,  Michigan  State, 
and  Harvard  University. 

Conducted  "train- the-trainer"  programs  for  320  employees  -  1985  - 
1986. 

Trained  140,000  hourly  and  salaried  employees;  effort  is  ongoing  for 
new  hires  and  transfers. 

Updated  all  print  materials  in  1989  including  handbook  for 
employees.     Conducted  train  the  trainer  in  1990  for  137  newly 
appointed  UAW  Health  and  Safety  Representatives,  Company 
Safety  Engineers  and  Hazard  Communication  Coordinators. 


•    Energy  Control  and  Power  Lockout  Training  (ECPL)  -  1987 
(Lock  Out  -  It's  Your  Life  -  It's  Your  Right) 

Initiated  because  too  many  employees  were  being  seriously  injured  or 
killed  due  to  failure  to  lockout  or  control  energy  (14  people  killed 
between  1977  and  1986,  and  71  workers  seriously  injured  between  1980 
and  1985). 

Developed  from  bottom  up  with  assistance  from  over  300  employees  at 
plant  and  division  levels. 

Consists  of  8,  one-hour  sessions,  using  real  world  practical  approach. 
Also  develop  a  10-minute  videotape  (A  Death  in  the  Family) . 

Conducted  train- the -trainer  sessions  for  300  employees  -  50,000 
employees  both  skilled  and  unskilled  were  trained. 

Recognized  as  one  of  the  most  innovative  and  effective  efforts  ever 
developed  on  this  critical  subject.     Gold  award  winner  at  New  York 
film  and  TV  Festival. 


Converted  program  to  interactive  video  format. 
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Ergononics  (Fitting  Jobs  to  People)  -  1989 

-  Initiated  because  of  number  of  injuries  suffered  by  employees  due  to 
cumulative  trauma  disorders  and  the  1987  Agreement. 

-  Established  local  committees  at  each  location  and  conducted  awareness 
^training  for  8  members  (4  Company,  4  UAW)  during  April  and  May, 

1989.     In  total  over  600  employees  attended  the  program. 

Training  consisted  of  technical  information  and  the  process  to  use 
in  implementing  changes  in  the  workplace  as  well  as  teambuilding. 

-  Developed  list  of" educational  institutions  for  members  of  local 
committees  to  receive  advanced  training  in  ergonomics. 

-  Made  presentations  at  Health  Care  Providers  Conferences. 

-  Established  "Fitting  Jobs  to  People"  training  at  HRDC. 
Powered  Material  Handling  Vehicle  Training  (PMHV)  -  1989 

-  Developed  to  eliminate  fatalities  and  serious  injuries  involving 

>  powered  material  handling  vehicles:     15  fatalities  since  1973  and 
numerous  amputations  and  crushing  injuries. 

Developed  in  same  manner  as  ECPL  from  bottom  up  using  plant  interviews 
and  focus  groups . 

Consists  of  a  1  hour  session  for  pedestrians  and  3  to  5  hours  of 
training  for  operators. 

-  Completed  train- the  -  trainer  sessions  on  October  27,   1989,  84  teams 
were  trained  with  over  300  employees  attending- sessions . 

Guidelines,  Responsibilities  and  Safe  Practices  Training  Program 
(GRASP)  -  1991 

Developed  a  responsibilities,  safe  work  practices  and  job  hazard 
recognition  training  program  for  all  employees.     This  program 
includes  a  two-hour  segment  for  local  Union  and  management  leadership, 
a  four-hour  session  for  superintendents,  supervisors  and  district 
committeepersons  on  roles  and  responsibilities  and  a  four-hour 
session  on  job  hazard  recognition  for  hourly  employees.  Program 
includes  development  of  job  safety  analysis  for  production  jobs  and 
15  reinforcement  videos  for  supervisors'  safety  talks. 

Most  locations  have  completed  the  Leadership  and  Superintendent, 
Supervisor,  Committeeperson  sessions  and  have  begun  training  of  hourly 
employees.     In  total  approximately  125,000  employees  will  receive  5 
hours  of  health  and  safety  training  which  includes  a  segment  on 
ergonomics . 

Research 

-  Initiated  14  joint  research  projects  in  last  4  years. 

-  Funded  by  allotment  of  joint  funds  negotiated  in  1984  ($750,000),  1987 
($1  million),  and  1990  ($1.25  million)  Agreements. 
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Health  and  Safety  Conferences 

•  Annual  conferences  were  initiated  in  1974;  beginning  in  1985,  two 
conferences  are  conducted  each  year.     Since  1985,   thirteen  (13)  national 
conferences  have  been  conducted. 

•  Attendees  are  UAW  Health  and  Safety  Representatives  and  Company  Safety 
Engineers . 

•  Conferences  include:     technical  training;  introduction  to  new  health  and 
safety  equipment  and  procedures;  major  accidents  that  have  occurred; 
new  health  and  safety  training  programs;  Division  breakouts  on  hazards 
and  issues  specific  to  their  plants. 

•  An  air  sampling  workshop  was  sponsored  to  improve  industrial  hygiene 
and  was  attended  by  UAW  Health  and  Safety  Representatives  and  Company 
Safety  Engineers  -  5  sessions  held  to  date.     The  five-day  workshops  were 
held  at  the  OSHA  Training  Institute  in  Chicago. 

•  Compliance  review  training  at  the  OSHA  Training  Institute  in  Chicago 
was  conducted  for  Company  Safety  Engineers  and  UAW  Health  and 
Safety  Representatives  in  May  and  June  of  1990.     Each  participant 
spent  one  week  on  safety  and  another  week  on  health. 

Other  Activities 

•  Conversion  of  NEDTC  Travel  Exhibit-  to  Health  and  Safety  theme  (1988- 
1989) . 

Visited  36  Company  locations. 

-  Exhibited  at  UAW  Skilled  Trades  Conference,  National  Safety  Congress, 
Kentucky  and  Oklahoma  Health  and  Safety  Conference,  and  the  1989 

UAW  Constitutional  Convention. 

Over  36,000  (est.)  people  have  visited  the  travel  trailer  in  18 
months . 

•  Deliver  presentations  to  outside  groups  on  UAW-Ford  Joint  Programs. 

-  Kentucky  Health  and  Safety  Conference 

-  Michigan  Safety  Conference 
Oklahoma  Safety  Conference 
National  Safety  Congress 

-  American  Society  of  Safety  Engineers 

-  National  UAW  Skilled  Trades  Conference 

-  Society  of  Ohio  Safety  Engineers  (ECPL) 

•  Worker  Memorial  Day  -  1989,  1990,  and  1991  brochures  and  Lof ton/Benton 
video 

•  Interactive  Video  Training  Pilot  at  seven  locations 
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Conducted  radon  gas  evaluation  at  the  Buffalo  Stamping  Plant 

Participated  in  NAAO-UAW  quarterly  meeting  and  several  NAAO  Executive 
Committee  presentations. 

Conducted  one-day  workshop  on  ECPL  training  for  UAW  Skilled  Trades 
Advisory  Council. 

Developed  a  new  NJCHS  exhibit  for  outside  and  inside  conferences. 

Conducted  joint  presentation  to  many  outside  groups  including 
several  Company  labor -management  teams.   (Boeing,  Bethlehem  Steel) 

Participated  in  the  joint  development  of  the  AIDS  Education  Program. 

Attended  several  Division  Health  and  Safety  conferences  and  a  Safety 
Awareness  Day  at  Chesterfield. 

.  Funded  local  projects  at  Rouge  Steel  for  line  splicing;  ergonomics 
at  Romeo  Engine;  construction  safety  for  Maintenance  and  Construction 
(Local  600)  and  behavior  modification  training  at  Maumee. 

Received  royalties  for  the  UAW- Ford  Hazard  Communication  Joint 
Training  Program  ($6,154.95  -  Goodyear  Aerospace  and  American  Motors)  . 


North  American  Automotive 


Operations  Union  Relations 
November  5,  1991 
A.  Ruggiero 
JGB.AR 
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Senator  Metzenbaum.  Thank  you  very  much,  Mr.  Ruggiero. 
Mr.  Long,  we  are  happy  to  hear  from  you,  hopefully  within  5 
minutes. 

Mr.  Long.  Mr.  Chairman,  my  name  is  Mickey  Long.  I  am  an 
international  representative  of  the  UAW,  assigned  to  the  UAW's  ] 
national  Ford  department. 

As  a  major  part  of  my  responsibility,  I  am  a  member  of  the 
UAW  Ford  National  Joint  Committee  on  Health  and  Safety,  or  the  ; 
NJCHS,  as  we  call  it. 

Joseph  Peters,  the  coordinator  of  the  UAW  national  Ford  depart- 
ment's  health  and  safety  staff,  wanted  to  be  here  today  to  testify  I 
but  he  is  unable  to  do  so  because  of  a  prior  commitment.  I  am  here 
in  his  place. 

Accompanying  me  this  morning  is  Dr.  Frank  Mirer,  director  of 
the  UAW's  Health  and  Safety  Department.  We  are  pleased  to  be 
here  to  share  with  you  the  views  of  the  UAW  on  the  importance  of 
labor-management  health  and  safety  programs.  We  also  want  to 
take  this  opportunity  to  thank  you  for  your  leadership  in  introduc-  J 
ing  S.  1622,  the  OSHA  reform  legislation,  which  the  UAW  strongly 
supports. 

S.  1622  introduces  a  new  approach  to  workplace  health  and 
safety  by  requiring  companies  with  11  or  more  workers  to  establish 
a  joint  health  and  safety  program  and  committees.  That  would  help 
to  make  workers  partners  in  the  decisions  that  affect  their  well- 
being  at  the  worksite. 

S.  1622  would  require  worker  education  and  training  so  that 
workplace  hazards  could  be  identified.  Injuries  and  fatalities  are 
thus  reduced. 

The  full  and  active  participation  by  workers  in  decisionmaking 
to  safeguard  their  health  and  well-being  on  the  job  has  been  a  clear 
goal  of  the  UAW  for  decades.  The  UAW  helped  to  lead  the  fight  in  !i 
1970  to  enact  the  original  OSHA  law  which  over  the  years  has  j 
brought  some  health  and  safety  improvements.  At  a  later  time  the 
UAW  successfully  negotiated  health  and  safety  programs  in  con- 
tracts with  the  Ford  Motor  Company.  We  urged  the  establishment  j 
of  the  National  Joint  Committee  on  Health  and  Safety  in  1984.  At-  j 
tached  to  my  statement  is  a  summary  of  my  experience  and  a  chro-  j 
nology  of  actions  taken  by  the  UAW  with  Ford  to  improve  health  h 
and  safety  in  the  plants. 

The  UAW  strongly  believes  that  workers,  actively  involved  in  | 
joint  programs,  bring  important  first-hand  experience  with  plant 
operations  and  on-the-job  hazards  to  the  debate  about  needed  im- 
provements in  the  workplace.  The  UAW's  participation  in  UAW- 
Ford  committees,  we  believe,  has  resulted  in  a  tighter  standard  for  \ 
worker  protection. 

The  UAW  has  long  held  the  view  that  workers'  health  and  safety 
are  too  important  to  leave  to  management  decisions.  Workers' 
health  and  safety  are  a  matter  in  which  both  workers  and  manage-  J 
ment  have  a  joint  interest.  Therefore,  health  and  safety  programs  1 
should  be  jointly  administered.  The  UAW  believes  this  is  impor- 
tant, and  the  company  is  better  for  it  as  well. 

I  would  like  now  to  explain  briefly  how  we  develop  and  imple- 
ment our  individual  programs,  which  are  important  elements  of 
the  overall  joint  health  and  safety  process.  Also,  I  want  to  talk 
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about  our  plant  review  process  and  the  division  level  safety  review 
boards. 

Train  the  trainers.  When  we  develop  a  program,  we  do  it  based 
on  the  needs  of  UAW  workers  at  Ford.  As  Tony  Ruggiero  men- 
tioned in  his  statement,  each  joint  health  and  safety  program  was 
developed  to  prevent  workers  in  Ford  facilities  from  being  injured 
or  killed  and  to  eliminate  the  causes  of  accidents  and  fatalities. 

Once  a  training  need  has  been  identified,  the  NJCHS  conducts 
interviews  with  hundreds  of  workers  who  have  first-hand  knowl- 
edge of  the  various  plant  operations  and  jobsite  hazards  that  will 
be  covered  in  that  particular  training  program.  Our  purpose  is  to 
learn  from  their  direct  experience  how  best  to  structure  the  train- 
ing program,  communicate  information  and  be  effective  with  the 
trainees. 

The  next  step  is  to  assemble  a  joint  focus  group  of  labor  and 
management  to  develop  an  effective  way  to  get  the  message  to  the 
shop  floor.  "Canned"  programs  don't  work,  and  we  try  to  personal- 
ize our  training. 

We  then  assemble  a  joint  team  of  technical  experts  who  work  on 
the  subject  matter  of  the  program.  With  assistance  from  communi- 
cation specialists,  we  develop  training  videos  and  printed  materials. 
When  the  program  is  ready,  we  identify  and  train  a  two-person 
team  consisting  of  one  union  hourly  worker  and  one  company  sala- 
ried worker  from  each  of  the  Ford  locations.  These  "train  the  train- 
er" programs  generally  last  1  week. 

We  also  instruct  the  union  health  and  safety  rep  and  plant 
safety  engineer  who  are  involved  in  the  administration  of  the  vari- 
ous training  programs. 

Once  back  at  their  home  sites,  the  trainers  develop  a  schedule 
assuring  that  all  workers  needing  assistance  will  receive  training. 
There  are  usually  two  or  three  sessions  per  day,  with  about  20 
workers  in  each  class.  These  smaller  classes  we  have  found  are 
more  effective  for  training. 

Although  the  UAW-Ford  believes  that  our  training  programs  are 
the  best  to  meet  the  needs  of  our  workers,  we  also  understand  the 
importance  of  continuing  to  analyze  the  programs  for  their  effec- 
tiveness. Because  there  are  too  many  elements  in  the  plant  oper- 
ations that  are  not  really  conducive  to  safety,  there  needs  to  be  an 
ongoing  support  for  programs  and  careful  attention  to  worker  pro- 
tection. We  cannot  afford  to  let  the  programs  slide. 

Accident  investigation  review  boards  

Senator  Metzenbaum.  Excuse  me,  Mr.  Long.  I  notice  you  have  a 
number  of  more  paragraphs.  I  wonder  if  you  couldn't  just  take  one 
sentence  out  of  each  of  them  in  order  to  give  us  the  thrust  of  your 
comments  and  then  conclude? 

Mr.  Long.  Well,  the  two  processes  that  we  wanted  to  talk  about, 
the  accident  investigation  review  boards,  are  basically  our  newest 
approach  to  show  support  for  the  things  that  are  going  on  and  we 
have  been  doing  in  the  plant  because  it  is  just  very,  very  important 
to  both  the  company  and  the  union  that  we  support  those  processes 
and  that  it  be  a  visible  kind  of  thing. 

There  are  some  things  that  we  do  that,  if  there  are  deficiencies, 
we  certainly  draw  attention  to  those  deficiencies.  But  we  also  do 
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some  things  about  what  the  plants  are  doing  well,  and  we  support 
that  as  well.  That  is  really  what  our  plant  review  process  is  about. 

The  accident  investigation  review  boards  are  in  each  one  of  the 
Ford  divisions.  We  have  a  weekly,  and  in  some  cases  in  the  smaller 
divisions  a  quarterly  meeting,  where  we  discuss  the  things  that  are 
happening  in  the  division,  the  areas  where  we  could  be  proactive  in 
terms  of  worker  health  and  safety  programs,  and  they  have  proven, 
based  on  several  years  of  experience,  to  be  a  very  effective  way  to 
communicate  with  the  plants  in  that  particular  division  and  then 
to  look  at  what  that  particular  division  is  doing  that  might  be 
translated  into  other  divisions. 

[The  prepared  statement  of  Mr.  Long  follows:] 
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STATEMENT  OF 

MICKEY  LONG 
INTERNATIONAL  REPRESENTATIVE,  UAW 

Mr.  Chairman,  my  name  is  Mickey  Long.    I  am  an  International  Representative 

of  the  UAW  assigned  to  the  UAW's  National  Ford  Department.     I  work  under  the 

direction  of  Ernest  Lofton,  a  UAW  Vice  President  and  Director  of  the  UAW's  National 

Ford  Department.    I  am  assigned  to  the  National  Ford  Department's  Health  and  Safety 

Staff.    In  addition  and  as  a  major  part  of  my  responsibilities,  I  am  a  member  of  the 

UAW-Ford  National  Joint  Committee  on  Health  and  Safety  (NJCHS). 

Joseph  Peters,  the  Coordinator  of  the  UAW's  National  Ford  Department  Health 
and  Safety  Staff  wanted  to  be  here  today  to  testify  but  he  is  unable  to  do  so  because  of 
a  prior  commitment.    I  am  here  in  his  place. 

Accompanying  me  this  morning  is  Dr.  Frank  Mirer,  Director  of  the  UAW's  Health 
and  Safety  Department.  We  are  pleased  to  be  here  to  share  with  you  the  views  of 
the  UAW  on  the  importance  of  labor-management  health  and  safety  programs.  We  also 
want  to  take  this  opportunity  to  thank  you  for  your  leadership  in  introducing  S.  162?, 
the  OSHA  reform  legislation,  which  the  UAW  strongly  supports. 

S.  1622  introduces  a  new  approach  to  workplace  health  and  safety  by  reauiring 
companies  with  1 1  or  more  workers  to  establish  joint  health  and  safety  programs  and 
committees.  That  would  help  to  make  workers  partners  in  decisions  that  affect  their 
well-being  at  the  jobsite. 

S.  1622  would  reguire  worker  education  and  training  so  that  workplace  hazards 
could  be  identified.    Injuries  and  fatalities  are,  thus,  reduced. 


The  full  and  active  participation  by  workers  in  decision-moking  to  safeguard  their 
health  and  well-being  on  the  job  has  been  a  clear  goal  of  the  UAW  for  decades.  The 
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UAW  helped  to  lead  the  fight  in  1970  to  enact  the  original  OSHA  low  which  over  the 
years  has  brought  some  health  and  safety  improvements.  At  a  later  time,  the  UAW 
successfully  negotiated  health  and  safety  programs  in  contracts  with  the  Ford  Motor 
Company.  And  we  uroed  the  establishment  of  the  National  Joint  Committee  on  Health 
and  Safety  (NJCHS)  in  r9*76.  Attached  to  my  statement  is  a  chronology  of  actions 
taken  by  the  UAW  with  Ford  to  improve  health  and  safety  in  the  plant. 

The  UAW  strongly  believes  that  workers,  actively  involved  in  joint  programs, 
bring  important  first  hand  experience  with  plant  operations  and  on-the-job  hazards  to 
the  debate  about  needed  improvements  in  the  workplace.  The  UAW  participation  in 
UAW-Ford  committees,  we  believe,  has  held  the  company  to  a  tighter  standard  of 
worker  protections. 

The  UAW  has  long  held  the  view  that  workers'  health  and  safety  are  too  important 
to  leave  to  management  decisions.  Workers'  health  and  safety  are  a  matter  in  which 
both  workers  and  management  have  a  joint  interest.  Therefore,  health  and  safety 
programs  should  be  jointly  administered.  The  UAW  believes  this  is  important,  and  the 
company  is  better  for  it  as  well. 

I  would  like  now  to  explain  briefly  how  we  develop  and  implement  our  individual 
programs  which  are  important  elements  of  the  overall  joint  health  and  safety  process. 
Also,  I  want  to  talk  about  our  plant  review  process  and  the  division  level  safety  review 
boards. 

TRAIN  THE  TRAINERS 

When  we  develop  a  program,  we  do  it  based  on  the  needs  of  UAW  workers  at 
Ford.     As  Tony  Ruggiero  mentioned  in  his  statement,  each  joint  health  and  safety 
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program  was  developed  to  prevent  workers  in  Ford  facilities  from  being  injured  or 
killed  and  to  eliminate  the  causes  of  accidents  or  fatalities. 

Once  a  training  need  has  been  identified,  the  NJCHS  conducts  interviews  with 
hundreds  of  workers  who  have  first  hand  knowledge  of  various  plant  operations  and  job 
site  hazard(s)  that  will  be  covered  in  this  particular  training  program.  Our  purpose  is 
to  learn  from  their  direct  experience  how  best  to  structure  the  training  prooram, 
communicate  information  and  be  effective  with  trainees. 

The  next  step  is  to  assemble  a  joint  focus  group  of  labor-management  workers 
to  develop  an  effective  way  to  get  the  message  to  the  shop  floor.  "Canned"  programs 
don't  work,  and  we  try  to  personalize  the  training. 

We  then  assemble  a  joint  team  of  technical  experts  who  work  on  the  subject 
matter  of  the  program. 

With  assistance  from  communication  specialists,  we  develop  training  videos  and 
printed  materials.  When  the  program  is  ready,  we  identify  and  train  a  two-person 
team  consisting  of  one  union  hourly  worker  and  one  company  salaried  worker  from  each 
of  the  Ford  locations.    This  Trian-the-Trainer  program  generally  takes  one  week. 

V/e  also  instruct  the  union  health  and  safety  representatives  and  plant  safety 
engineer  who  are  involved  in  the  administration  of  the  various  training  programs. 

Once  back  at  their  home  locations,  the  trainers  develop  a  schedule,  assuring  that 
all  workers  needing  assistance  will  receive  training.    There  are  usually  two  or  three 
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sessions  per  day  with  about  20  workers  in  a  class.  Smaller  classes  we  have  found  ore 
more  effective  for  training. 

Although  the  UAW  believes  that  our  training  programs  are  the  best  to  meet  the 
needs  of  our  workers,  we  also  understand  the  importance  of  continuing  to  analyze  the 
programs  for  their  effectiveness.  Because  there  are  too  many  elements  in  plant 
operations  that  are  not  conducive  to  sofety,  there  needs  to  be  ongoing  support  for  the 
program  and  careful  attention  to  worker  protections.  We  can't  afford  to  let  the 
programs  slide. 

ACCIDENT  INVESTIGATION  REVIEW  BOARDS 

Accident  Investigation  Review  (A.I.R.)  Boards  were  established  in  1989.  They 
meet  regularly  to  facilitate  training  efforts,  review  accidents  and  initiate  corrections. 
We  look  not  only  at  what  has  happened,  but  what  could  happen  in  the  future,  and  begin 
to  deal  with  conditions  before  they  become  a  hazard. 

Each  Ford  Division  now  has  an  active  A.I.R.  which  meets  monthly  or  quarterly. 
Each  A.I.R.  is  co-chaired  by  that  Division's  General  Manager  and  a  member  of  the 
UAW's  National  Ford  Department  Health  and  Safety  Staff.  A.I.R.  is  a  useful  forum 
for  communicating  information  from  the  boards  through  the  plants  in  the  division  and 
from  one  division  to  another. 

JOINT  PLANT  REVIEWS 

A  joint  two-person  team  conducts  a  safety  and  health  review  at  each  of  the 
UAW-Ford  locations.    Currently,  each  facility  is  reviewed  every  18  months. 
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At  eoch  facility,  the  team  meets  with  local  UAW  leaders  and  plant  management 
at  an  opening  session  to  discuss  review  procedures.  We  tell  the  leaders  that  we  will 
look  not  only  at  areas  that  need  improvement,  hut  areas  where  the  plant  is  doint  well. 
We  have  found  that  most  locations  look  at  our  visit  as  an  opportunity  for  improvement. 

We  then  conduct  a  physical  review  of  the  entire  plant.  This  review  covers  their 
inspection  records  which  may  include  overhead  cranes  and  hoists,  chains  and  slings, 
vehicle  maintenance  and  other  pm  records.  We  also  check  medical  records  for  compliance 
with  OSHA  recordkeeping  requirements. 

We  also  check  their  records  related  to  health  and  safety  programs  such  os: 

Hazard  Communication 

Energy  Control  and  Power  Lockout 

Power  Material  Handling  Vehicle  -  Pedestrian 

Guidelines,  Responsibilities  and  Safe  Practices 

In  addition,  we  review  the  ergonomics  training  and  the  activities  of  the 
local  ergonomics  committee.  Whenever  possible,  we  meet  with  various  safety  and 
health  committees  to  show  our  support  for  their  activities.  We  also  attempt  to  contact 
as  many  people  as  possible  while  on  a  walk-around  review.  We  make  a  point  of  thanking 
them  for  their  support  for  the  process. 

Once  the  review  has  been  completed,  there  is  a  final  meeting  with  the  UAW 
and  company  leaders  to  commend  their  strengths  and  recommend  improvement  of  their 
deficiencies. 

Within  a  week,  a  formal  written  report  is  sent  to  the  location  reflecting  items 
covered  in  that  final  conference.  The  plant  manager  is  required  to  respond  within  30 
days  on  the  status  of  each  item,  and  every  30  days  thereafter  until  all  deficiencies 
are  corrected. 

We  feel  very  strongly  that  this  plant  review  process  is  having  an  enormously 
positive  impact  on  making  these  work  places  even  safer. 

Thank  you,  Mr.  Chairman,  for  the  opportunity  to  share  with  your  Subcommittee 
the  views  of  the  UAW  on  our  experience  with  health  and  safety  in  the  Ford  Department 
of  our  union.    We  will  be  happy  to  answer  questions. 
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UAH*  Ford  Rational  Joint  Committee  on  Haalth  and  Safety 

Ifgrtahtr  3.  Wl 

1941  Health  and  safety  addressed  In  tha  first  Ford«VAW  Collective 

Bargaining  Agreement. 

1973  Full "time  Unit  Health  and  Safety  Representative  in 

each  bargaining  unit  of  1,001  or  more  vorkers. 

1976  National  Committee  on  Health  and  Safety  formally  established. 

1979  Full-time  Health  and  Safety  Representative  authorized 

for  units  of  600  or  more  vorkers. 

1984  Collective  Bargaining  Agreement  brought  nev  and  stronger 

expression  of  commitment  to  health  and  safety. 

National  Committee  on  Health  and  Safety  renamed  the 
National  Joint  Cosnittee  on  Health  and  Safety. 

Funding  for  training  and  research  established  at  2 
cents  per  hour  vorked  ($750,000  for  research). 

1937  Nev  agreement  underscored  the  parties  total  commiemene  to  health 

and  safety. 

Joint  training  activities  expanded  to  include  general  safe 
vork  practices  and  job  hazard  recognition. 

Local  Ergonomic  Committees  established  and  training 
provided. 

Industrial  hygiene  services  expanded. 

Funding  increased  to  3  cents  per  hour  ($1  million  for 
reaearch) . 

1990  Ergonomics  efforts  (Fitting  Jobs  to  People)  are 

strengthened  to  include  audits,  training  for  hourly 
and  salaried  employees  and  periodic  progress  reports. 

Joint  training  activities  expanded  to  Include  a  more 
comprehensive  Guidelines,  Responsibilities,  and 
Safe  Practices  Process,  annual  refresher  on  Energy 
Control  and  Fover  Lockout,  courses  for  regular  and 
alternate  health  and  safety  representatives  and 
confined  space  entry  training. 

Industrial  hygiene  service  improved  to  include 
maintenance  of  surveillance  programs  and  ventilation 
surveys  during  plant  reviews. 

Funding  continued  at  3  cents  per  hour  ($1.23  million 
for  research) . 

Additional  UAW  Health  and  Safety  Representatives 
,     (48)  added. 
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Background  Data  on  Mickey  Long  for  your  information, 


I've  been  a  member  of  the  UAW  for  over  twenty  nine  years.  I  worked  as  a  machine 
operator  and  assembler  at  a  small  manufacturing  plant  1n  Detroit;  at  GM  Fisher 
Body  plant  in  Livonia,  Michigan,  as  a  stock  checker;  and  for  the  last  27  years 
I've  been  with  Ford.   Although  the  last  eight  years  I've  been  on  union  leave. 

I  was  hired  at  Ford  in  February  1964  as  a  machine  repair  apprentice,  graduating 
from  the  apprenticeship  in  1968.  Shortly  after  becoming  a  journeyman  I  accepted 
a  promotion  to  heavy  machinist,  a  classification  I  worked  for  six  years.  I 
presently  hold  the  classification  of  machine  repair  leader. 

Shortly  after  hiring  in  at  Ford,  I  became  active  with  the  UAW  at  the  unit  and 
local  level.  I  held  several  union  positions  on  the  Executive  Board  of  the  unit. 
Then  in  1973  I  was  appointed  to  be  the  union  health  and  safety  representative  of 
the  tool  and  die  unit  of  Local  600,  UAW. 

My  primary  responsibility  was  to  represent  the  safety  and  health  interests  of 
approximately  1500  workers,  most  skilled  tradespersons  who  were  assigned  to  all 
of  the  major  operations  at  the  Ford  Rouge  Complex  in  Dearborn,  Michigan.  I  held 
this  position  from  1973  to  1984. 

In  the  Spring  of  1984,  I  was  asked  to  take  a  temporary  assignment  with  the  UAW 
International  Education  Staff,  instructing  Health  and  Safety  classes,  and 
administering  several  grant  programs  the  UAW  had  through  Its  Education  and  Health 
and  Safety  Departments.  This  assignment  lasted  for  nearly  four  years.  The  grant 
programs  included  OSHA  Grant,  MIOSHA  SET  Grant  and  NCI  Training  Evaluation  Grant. 

Near  the  end  of  this  four  year  period  I  worked  half  of  my  time  as  a  technical  and 
training  consultant  to  the  UAW  Ford  National  Joint  Committee's  training  program, 
"Energy  Control  and  Power  Lock  out". 

Shortly  after  completing  this  assignment,  I  was  brought  onto  the  permanent  staff 
of  the  UAW  National  Ford  Departments's  Health  and  Safety  Staff. 

In  addition  to  Energy  Control  and  Power  Lock  out,  I  also  served  as  the  union  co- 
ordinator for  both  the  UAW-Ford  Ergonomic  Committee  Training  Program  "Fitting 
Jobs  to  People"  and  also,  the  UAW-Ford's  most  recent  health  and  safety  training 
effort  Guidelines,  Responsibilities  and  Safe  Practices  Training  Program. 

After  many  years  of  going  to  night  school  and  weekend  classes,  in  1982  I  received 
my  Bachelors  Degree  from  Wayne  State  University  1n  Detroit.  Additionally,  in 
July  of  1986,  I  was  certified  as  an  occupational  Health  and  Safety  Technologist 
by  the  American  Board  of  Industrial  Hygiene/Board  Certified  Safety  Profession 
Joint  Committee. 
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Senator  Metzenbaum.  Thank  you  very  much,  Mr.  Long.  The  co- 
operation existing  between  Ford  and  UAW  is  indeed  very  encour- 
aging, and  I  will  have  some  questions  shortly. 

Next,  we'd  like  to  hear  from  Joseph  Dear,  who  is  director  of  the 
Washington  State  Department  of  Labor  and  Industries. 

Mr.  Dear.  Thank  you,  Chairman  Metzenbaum. 

I  appreciate  this  opportunity  to  testify  on  S.  1622.  As  you  said,  I 
am  the  director  of  the  Washington  State  Department  of  Labor  and 
Industries,  and  we  are  the  agency  responsible  for  administering 
Washington  State's  safety  and  health  plan. 

There  are  three  components  of  S.  1622  which  have  been  part  of 
Washington  State's  safety  and  health  program  for  more  than  four 
decades — written  accident-prevention  programs,  or  safety  and 
health  programs;  employer-employee  safety  and  health  committees; 
and  the  authority  to  issue  orders  of  immediate  restraint. 

The  written  accident  prevention  plan,  as  we  call  it — the  safety 
and  health  program,  as  you  term  it  in  your  bill — is  an  important 
management  tool  for  effective  safety  and  health  on  the  job.  An 
astute  businessperson  is  not  going  to  run  a  business  without  a  busi- 
ness plan;  how  can  an  employer  manage  safety  and  health  without 
an  accident  prevention  program? 

When  our  inspectors  walk  into  a  worksite,  they  can  immediately 
assess  an  employer's  focus  on  safety  and  health  by  reviewing  the 
quality  of  the  employer's  written  plan.  These  plans  must  address 
hazards  pertaining  to  a  particular  business  and  must  include  safety 
and  health  training  for  workers.  This  requirement  is  universal 
except  for  agriculture  in  the  State. 

What  did  the  compliance  with  this  requirement  do  for  our  State? 
We  looked  at  the  citation  record  of  inspections  for  the  past  several 
years,  and  found  that  almost  three-quarters  of  all  employers  in- 
spected have  fully  compliant  written  safety  and  health  programs. 
That  may  be  misleading  in  terms  of  what  it  implies  about  the  level 
of  compliance.  A  further  21  percent  of  the  inspections  found  plans 
that  were  partially  compliant  but  not  fully  there.  So  over  90  per- 
cent of  the  employers  had  written  safety  and  health  programs. 

The  benefits  of  managing  safety  and  health  with  a  written  plan 
can  be  very  tangible.  For  instance,  the  W.G.  Clark  Construction 
Company  in  Seattle,  a  nonunion  employer,  worked  with  the  depart- 
ment to  develop  a  written  safety  and  health  program,  to  establish 
an  employer-employee  safety  and  health  committee,  and  to  work 
on  its  workers'  compensation  claims  after  accidents  happened. 
They  dropped  their  workers'  compensation  experience  factor  from 
1.22 — 22  percent  above  the  average — to  .41,  almost  60  percent 
below  the  average,  in  4  years.  They  are  saving  over  $193,000  a  year 
in  workers'  compensation  .  premiums,  and  they  are  doing  better 
jobs,  they  are  a  more  competitive  firm. 

Another  fundamental  tool  of  safety  and  health  on  the  job  is  em- 
ployer-employee safety  and  health  committees.  Like  written  acci- 
dent prevention  programs,  this  has  been  a  requirement  of  Wash- 
ington's program  since  1945.  We  have  a  46-year  history  of  operat- 
ing with  these  requirements.  Safety  and  health  committees  are  re- 
quired for  all  employers  with  11  or  more  workers. 

Since  1973,  the  selection  method  has  been  prescribed  in  statute 
requiring  election  of  the  employee  representatives.  As  shown  in  the 
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graph  that  I  have  submitted  as  part  of  my  testimony,  the  compli- 
ance with  this  requirement  is  excellent.  Over  the  past  5  years,  an 
average  of  96  percent  of  all  employers  inspected  have  met  the  re- 
quirement to  have  an  employer-employee  safety  and  health  com- 
mittee. I  think  you  can  conclude  from  this  that  the  presence  or  ab- 
sence of  an  exclusive  bargaining  representative  has  no  impact  on 
an  employer's  ability  to  achieve  compliance  with  this  requirement. 

Basically,  written  safety  and  health  programs  and  safety  and 
health  committees  create  accountability  for  the  employer  and 
empowerment  for  workers.  They  have  become  an  accepted  part  of 
the  way  we  do  business  in  the  State  of  Washington. 

Another  aspect  of  S.  1622  that  I'd  like  to  commend  to  your  atten- 
tion concerns  the  ability  of  the  agency  to  require  abatement  of  haz- 
ards even  though  there  is  an  employer  appeal  pending.  As  I  said, 
we  have  the  ability  to  issue  an  order  of  immediate  restraint,  a  red 
tag,  to  cease  the  operation  if  it  poses  an  imminent  danger  to  the 
worker. 

However,  there  are  conditions  which  are  serious  but  don't  rise  to 
the  level  of  imminent  hazard,  which  we  are  now  unable  to  require 
an  employer  to  abate.  Frankly,  workers  wonder  when  a  govern- 
ment agency  in  charge  of  workplace  safety  and  health  comes  into  a 
workplace,  says  an  operation  is  a  serious  hazard,  and  then  have  to 
wait  months,  sometimes  years,  as  the  appeal  process  runs  before 
that  work  process  safety  hazard  is  abated. 

Strict  enforcement  of  safety  and  health  standards  is  necessary 
for  the  welfare  of  workers,  and  I  think  the  only  alternative  to  the 
use  of  plans  and  committees  is  to  throw  away  the  idea  that  volun- 
tary compliance  is  the  way  we  ought  to  approach  this  and  there- 
fore to  add  greatly  to  the  compliance  resources  required  to  do  that. 
And  I  think  frankly  at  this  time  it  is  probably  infeasible  politically 
and  economically  to  have  that  kind  of  increase  in  compliance  re- 
sources. 

Finally,  Mr.  Chairman,  the  cost  of  workplace  injuries  and  illness- 
es as  measured  by  the  amount  of  workers'  compensation  premiums 
paid  by  employers  in  this  country  is  astronomical  and  skyrocket- 
ing. For  the  most  recent  year,  1988,  the  Social  Security  Administra- 
tion estimates  that  employers  paid  nearly  $43  billion  for  workers' 
compensation  insurance.  Since  1985,  workers'  compensation  premi- 
ums have  been  rising  at  a  compound  annual  rate  of  9  percent.  And 
these  costs  say  nothing  of  the  pain  and  suffering  and  the  shattered 
lives  and  livelihoods  of  workers  who  suffer  workplace  injuries  and 
illnesses. 

Yet  the  entire  appropriation  for  the  Occupational  Safety  and 
Health  Administration  and  the  appropriations  of  the  States  with 
State  safety  and  health  programs  is  less  than  $400  million.  Policy 
changes  such  as  those  proposed  by  S.  1622  are  vitally  needed, 
i  Unless  the  gross  disparity  between  what  we  pay  for  workplace  inju- 
ries and  illnesses  and  what  we  pay  to  prevent  through  better  safety 
and  health  programs  is  reduced,  I  believe  those  who  are  concerned 
about  the  safety  and  health  of  the  Nation's  workers  are  likely  to 
remain  disappointed  with  the  results. 

Thank  you  for  this  opportunity  to  be  here  today. 

[The  prepared  statement  of  Mr.  Dear  follows:] 


224 


Testimony  on  the 
Comprehensive  Occupational  Safety  and  Health  Reform  Act 
Senate  Bill  1622 

By  Joseph  A.  Dear 
Director  of  the  Washington  State 
Department  of  Labor  and  Industries 

Good  morning,  Chairman  Metzenbaum  and  members  of  the  Labor 
Subcommittee.  Thank  you  for  the  opportunity  to  testify  on  Senate  Bill  1622,  the 
Comprehensive  Occupational  Safety  and  Health  Reform  Act  (COSHRX).  I  am 
Joseph  A.  Dear,  Director  of  the  Washington  State  Department  of  Labor  and 
Industries,  the  agency  responsible  for  administering  Washington  State's 
occupational  safety  and  health  state  plan. 

Three  of  the  proposed  requirements  in  COSHBA  have  been  components 
of  our  Washington  State  plan  for  more  than  four  decades: 

•  Written  accident-prevention  plans; 

•  Employer-employee  safety  and  health  committees; 

•  Authority  to  issue  orders  of  immediate  restraint. 

Our  experience  in  Washington  tells  us  that  these  are  necessary  and 
feasible  additions  to  the  Occupational  Safety  and  Health  Act  of  1970. 

Before  reviewing  these  and  the  other  provisions  on  which  I  wish  to 
comment,  I'd  like  to  provide  background  on  our  state  plan  and  the  Washington 
State  Department  of  Labor  and  Industries. 

The  department's  emphasis  lies  in  promoting  cooperation  between  labor 
and  management  for  voluntary  compliance  with  workplace  safety  and  health 
laws.  In  the  Washington  workplace,  labor-management  cooperation  has 
resulted  in  joint  efforts  to  improve  compliance  with  requirements  for  safe  and 
healthful  workplaces  and  timely  attention  to  the  abatement  of  hazards.  In 
policy,  labor-management  cooperation  nurtures  support  for  standards  that 
exceed  the  minimum  federal  standards  and  for  adequate  funding  of  the  state 
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plan  program. 

The  department  is  uniquely  configured  to  promote  such  cooperation  in 
both  the  workplace  and  policy  arenas.  The  Washington  Industrial  Safety  and 
Health  Act  (WISHA),  passed  in  1973,  is  administered  by  Labor  and  Industries. 
The  department  also  is  the  exclusive  provider  of  workers'  compensation 
insurance  to  130,000  employers  and  regulates  the  workers'  compensation 
programs  of  large,  self-insured  employers.  Locating  both  workers' 
compensation  insurance  and  occupational  safety  and  health  regulatory 
authority  in  one  department  is  unique  in  the  nation.   It  fosters  a  relationship 
that  creates  a  powerful  incentive  for  management  and  labor  to  support 
aggressive  funding  and  administration  of  the  Washington  State  plan.  The  state 
can  leverage  expenditures  on  WISHA  into  reduced  losses  for  the  workers' 
compensation  program.  And  it  is  loss  reductions  that  determine  whether  or 
not  the  state  can  stabilize  workers'  compensation  premiums. 

As  a  result  of  the  support  from  both  business  and  labor,  the  state  has 


Graph  1 

Funding  for  the  Washington  State  Plan 
Federal  vs.  State  by  Federal  Fiscal  Year 
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replaced  diminishing  federal  funds  with  state  funds  to  maintain  and  enhance 
program  funding  levels  as  shown  in  Graph  1.  This  is  best  evidenced  by  the  fact 
that  in  1990,  nearly  9  percent  of  the  nation's  safety  and  health  inspections  were 
conducted  by  the  department,  while  the  state  has  only  2  percent  of  the  nation's 
workforce. 

Labor-management  cooperation  has  lead  to  other  program  ~* 
enhancements,  including: 

•  The  adoption  of  30  safety  and  health  standards  tailored  to  the 
conditions  of  specific  industries; 

•  General  schedule  inspections  conducted  on  employers  of  all  sizes  and 
not  limited  to  employers  or  worksites  with  11  or  more  employees; 

•  The  ability  to  issue  orders  of  immediate  restraint  protecting  workers 
from  imminent  danger  in  the  workplace; 

Once  again,  the  foundation  of  our  program  lies  in  promoting  labor- 
management  cooperation  for  voluntary  compliance.  Voluntary  compliance 
assumes  employers  want  to  do  the  right  thing.  And  in  many  cases,  they  do,  but 
our  goal  at  Labor  and  Industries  is  to  help  that  happen  more  often.  The  use  of 
written  accident-prevention  plans  and  employer-employee  safety  and  health 
committees  are  two  important  tools  Washington  has  used  to  promote  voluntary 
compliance  since  1945. 

When  doing  the  right  thing  is  insufficient  motivation  for  employers  to 

comply  with  safety  and  health  laws,  the  department  provides  an  economic 

incentive.  Workers'  compensation  premiums  are  experience-rated  to  reflect 

each  employer's  injury  and  illness  frequency  and  severity.  Those  employers 

who  have  more  numerous  and  severe  injuries  and  illnesses  pay  more  for 

workers'  compensation  insurance.  They  are  at  a  competitive  disadvantage 
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with  employers  who  actively  manage  workplace  safety  and  health.  Where 
voluntary  compliance  and  price  incentives  don't  work,  the  department  uses 
regulatory  compulsion  through  citations  and  fines  for  violations.  The 
department  also  will  impose  criminal  sanctions  for  violations  when  necessary. 

An  aspect  of  S.  1622  that  would  add  very  important  authority  to  our 
regulatory  powers  is  the  provision  permitting  the  abatement  of  hazards  during 
an  employer  appeal.  Washington  State  law  authorizes  the  department  to  issue 
orders  of  immediate  restraint  if  there  is  a  reasonable  chance  of  death  or  serious 
harm  to  a  worker.1  But  if  a  hazard  does  not  rise  to  that  level  of  concern,  serious 
workplace  safety  and  health  hazards  may  remain  uncorrected  because  our  law 
does  not  require  an  abatement  to  begin  until  an  appeal  has  been  resolved. 

Workers  at  an  aluminum  mill  recently  criticized  the  department  for  not 
making  their  employer  correct  hazards  cited  by  the  department  while  the 
employer  appealed.  Workers  perceived  that  the  department  was  not 
responding  to  concerns  about  unsafe  working  conditions,  yet  the  employer  was 
exercising  its  legitimate  right  to  appeal.  I  believe  we  need  a  hazard  abatement 
step  that  is  intermediate  between  the  order  of  immediate  restraint  and  the 
resolution  of  the  appeal.  The  proposed  changes  in  COSHRA  will  enhance  our 
authority  to  protect  Washington  workers  from  known  hazards  by  allowing 
abatement  of  hazards  during  the  appeals  process. 

For  those  workers  who  report  hazards  or  other  safety  and  health 
violations,  COSHRA  would  increase  the  amount  of  time  a  worker  has  to  file  a 
discrimination  complaint  in  Washington  State  from  30  days  to  180  days.2 
COSHRA  would  not  increase  Washington's  ability  to  cite  an  employer  for 
discrimination.  However,  a  worker's  ability  to  refuse  to  work  because  of  a 

1  Revised  Code  of  Washington  49.17.130.  (1991) 

2  Revised  Code  of  Washington  49.17.160.  Washington  Administrative  Code, 
Chapter  296.360.005  -170.  (1991) 
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serious  hazard  is  critical  to  the  effectiveness  of  the  entire  act.  Those  rights 
should  be  established  in  federal  law. 

But  back  to  the  focus  of  the  Washington  State  program,  which  is 
voluntary  compliance. 

A  written  accident-prevention  plan  is  a  fundamentally  important 
management  tool  for  effective  workplace  safety  and  health.   An  astute  business 
person  does  not  manage  without  a  business  plan.  How  can  an  employer 
manage  safety  and  health  without  an  accident-prevention  plan?  Washington 
State  has  required  employers  to  have  written  accident-prevention  plans  since 
1945. 3  When  our  inspectors  walk  onto  a  worksite,  they  can  immediately  assess 
an  employer's  focus  on  workplace  safety  and  health  by  reviewing  the  quality  of 
the  employer's  written  accident-prevention  plan.  These  plans  must  address 
the  hazards  pertaining  to  a  particular  business  and  must  include  safety  and 
health  training  for  workers.  The  requirement  is  universal,  except  for 
agricultural  employers,  who  are  exempt.  Washington  State  employers' 
compliance  with  the  written  accident-prevention  plan  requirement  is  shown  in 
Graph  2.  Three  out  of  four  employers  inspected  in  1990  and  between  January 
and  August  1991  were  in  full  compliance  with  the  written  plan  requirement. 
The  chart  shows  a  declining  trend  of  compliance,  which  may  be  misleading. 
The  department  has  been  increasing  emphasis  on  the  review  of  the  plans  for 
completeness.  In  other  words,  we  have  become  tougher  on  what  we  will  accept 
as  a  complete  written  accident-prevention  plan.  Although,  74  percent  of  the 
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Level  of  Compliance  with  the  Accident  Prevention  Plan  (APPA) 


employers  inspected  were  in  full  compliance  with  the  accident-prevention  plan, 
an  additional  21.6  percent  were  in  partial  compliance.4  These  employers  had 
accident-prevention  plans,  but  the  plans  did  not  contain  all  the  required 
elements  to  be  considered  full  compliance.  Only  4.4  percent  of  the  employers 
inspected  had  no  plan  at  all.  We  are  spending  more  time  in  workplaces  with 
known  hazards  because  our  general  inspection  schedule  targets  worksites 


Two  factors  explain  the  nearly  27  percent  decline  in  inspections  between  1989  and 
1990.  By  far  the  most  significant  is  the  administrative  burden  created  by 
Washington  State's  participation  in  OSHA's  Integrated  Management 
Information  System  (IMIS).  IMIS  represents  a  rich  data  base  and  assists  OSHA  in 
its  oversight  of  state  plans,  but  at  the  cost  of  requiring  inspectors  and  consultants  to 
spend  more  time  on  paperwork.  The  second  factor  is  that  more  inspections  are 
complaint-driven  or  are  the  result  of  a  more  focused  inspection  targeting  system. 
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most  likely  to  result  in  safety  and  health  violations.  We  believe  the  presence  of 
violations  is  likely  to  correlate  with  deficiencies  in  or  the  absence  of  accident- 
prevention  plans. 

Violations  of  the  written  accident-prevention  plan  requirement  in  1990 
and  1991  are  most  likely  to  be  found  in  small  businesses,  as  shown  in  Table  1. 
In  1990,  60  percent  of  written  plan  violations  were  found  in  businesses  with  less 
than  10  workers,  although  only  16  percent  of  all  inspections  were  done  in  this 
employer  size.  This  compares  to  3  percent  of  the  written  plan  violations  found 
in  businesses  with  more  than  250  workers.  The  lack  of  compliance  in 
small  businesses  reflects  their  lack  of  knowledge  of  the  requirement.  The  lack 
of  knowledge  results  from  high  turnover  among  small  businesses  and 

Table  1 

Accident  Prevention  Plan  Compliance 
Large  versus  Small  Employers 


Year 

Employer  Size 

Plan  Violations 

Inspections 

Number  of  employees 

Violations 

Percent 

Inspections 

Percent 

1991 

Less  than  11 

818 

50% 

1,090 

17% 

Between  11  -50 

536 

33% 

3,588 

57% 

Between  51  -  250 

208 

13% 

991 

16% 

More  than  250 

71 

4% 

618 

10% 

Total 

1,633 

100% 

6,287 

100% 

1990  Less  than  11 

Between  11  -  50 
Between  51  -  250 
More  than  250 

Total 


1,923  60% 

879  28  % 

304  9% 

109  3% 

3,215  100  % 


2,055  17% 

6,617  58  % 

1,835  15% 

1,173  10  % 

11,680  100% 
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the  need  for  more  resources  to  educate  and  assist  small  employers  with  written 
plans.  If  we  expect  compliance,  we  need  to  be  able  to  provide  help. 

The  benefits  of  actively  managing  workplace  safety  and  health  with  a 
written  plan  are  tangible.  At  Tile  Technology  Roofing  company  in  Tacoma, 
Washington,  weekly  safety  and  health  meetings,  coordinated  training  and 
written  safety  and  health  policies  helped  the  company  reduce  its  workers' 
compensation  premiums  by  more  than  18  percent  in  one  year. 

In  Seattle,  Washington,  after  working  with  the  department  to  develop  a 
written  accident-prevention  plan  and  establish  a  safety  and  health  committee, 
W.  G.  Clark  Construction  decreased  its  experience  rating  from  1.22  in  1986  to 
.42  in  1991,  the  lowest  experience  rating  in  Washington  State.  For  Clark 
Construction,  the  reduction  in  the  experience  factor  equates  to  a  $190,000 
annual  savings  in  workers'  compensation  premiums. 

The  credit  can't  all  go  to  the  plans  or  the  committees,  but  these  are  the 
tools  used  to  reduce  injuries  and  costs  resulting  from  workplace  accidents. 
The  plans  have  dual  benefits  by  raising  awareness,  reducing  accidents  and 
lowering  costs. 

As  a  state  agency  director,  I  receive  many  complaints  from  people 
dissatisfied  with  regulatory  programs  administered  by  the  department.  But  I 
have  received  only  one  complaint  in  the  four  years  I  have  been  director  about 
the  requirement  for  written  accident-prevention  plans.  This  indicates  to  me 
that  employers  agree  such  plans  are  well  worth  the  effort.  These  plans  have 
been  required  for  46  years  and  are  an  accepted  part  of  doing  business  in 
Washington  State.  Written  accident-prevention  plans  are,  in  my  view  and 
experience,  a  fundamental  necessity.  They  are  feasible  and  should  be  added  to 
the  Occupational  Safety  and  Health  Act. 

Another  fundamental  management  tool  is  the  requirement  for  safety  and 

-8. 


232 


health  committees.  Safety  and  health  committees  also  have  been  required  since 
1945  for  every  employer  with  11  or  more  workers.  Before  1973,  the  selection 
method  for  employee  members  was  not  prescribed.  Since  1973,  state 
regulations  have  required  that  employee  members  be  elected  by  fellow 
employees.5   As  shown  in  Graph  3,  compliance  with  the  safety  and  health 
committee  requirement  is  excellent.  From  1986  to  1991,  an  averageTf  96.3 


Graph  3 


Level  of  Compliance  with  the 
Safety  and  Health  Committee  Requirement  (SC) 


1990 


1989 


1988 


1987 


382 


11,700 


16,010 


15,210 


18385 


Level  of  Total 
Compliance 


1986  96.0% 

1987  963% 

1988  97.5% 

1989  97.0% 

1990  95.9% 


676 


1986 


5,000 


20,033 


10,000  15,000  20,000  25,000 


Inspections  with  Total  Inspected 
SC  Violations  


percent  of  employers  inspected  had  established  safety  and  health  committees. 
The  level  of  compliance  indicates  the  value  of  the  committees  to  both  employers 
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and  workers.  And  it  illustrates  that  the  presence  or  absence  of  an  exclusive 
bargaining  representative  has  no  impact  on  attaining  compliance.  Workers 
are  given  an  opportunity  to  have  a  voice  in  how  their  workplace  is  managed  for 
safety  and  health.  They  also  are  given  a  forum  in  which  to  exercise  their  legal 
right  to  safe  and  healthful  working  conditions. 

Written  safety  and  health  programs  and  safety  and  health  committees 
create  empowerment  for  the  worker  and  accountability  for  the  company.  Their 
use  in  conjunction  with  other  services  available  from  the  department  assists 
employers  in  reducing  the  human  costs  and  economic  costs  of  unsafe  and 
unhealthy  workplaces. 

The  concepts  surrounding  the  written  accident-prevention  programs  and 
safety  and  health  committees  have  been  applied  on  a  larger  scale  to  the 
construction  industry  in  Washington  State.  Graph  4  illustrates  the  number  of 

Graph  4 

Construction  Employment  and  Investigated  Fatalities 
in  Washington  State 
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construction-related  fatalities  investigated  by  the  department  since  1975.  In 
1978,  there  were  40  construction-related  fatalities.  In  1987,  the  number  of 
fatalities  dropped  to  15,  but  took  a  jump  in  1988  to  22  construction-related 
deaths.  This  increase  sparked  the  formation  of  the  Construction  Advisory 
Committee  (CAC),  composed  of  representatives  from  labor,  contractors  and  the 
department.  Following  the  development  of  the  committee,  construction-related 
fatalities  declined  from  19inl989tol2in  1990,  and  eight  so  far  in  1991  while 
employment  in  the  construction  industry  is  steadily  increasing.  The  committee 
has  helped  accomplish  this  by  developing  cooperative  methods  within  the 
construction  industry  to  aggressively  resolve  workplace  safety  and  health 
problems.  These  methods  include  assisting  in  the  development  of  standards 
and  enforcement  policies. 

For  example,  using  data  we  gathered  from  the  workers'  compensation 
program,  we  learned  that  nearly  8  percent  of  the  lost-time  injuries  in 
construction  were  caused  by  falls  from  the  same  height.  In  other  words,  the 
injuries  were  caused  by  tripping.  We  decided  to  find  out  why  so  many  people 
were  tripping.  Our  research  indicated  one  thing  —  poor  housekeeping. 
Almost  8  percent  of  our  injuries  in  construction  were  occurring  because  of  poor 
housekeeping.  In  the  past,  we  did  not  cite  housekeeping  violations  as  a  serious 
hazard,  nor  did  we  assess  a  monetary  penalty.  After  the  committee  analyzed 
the  data,  it  agreed  housekeeping  violations  were  serious,  and  the  citation  was 
increased. 

The  Construction  Advisory  Committee  members  also  have  helped  relay 
our  message  more  effectively.  For  instance,  the  Western  Washington  Chapter 
of  the  Associated  General  Contractors  took  information  and  educational  tools 
provided  by  the  department  and  distributed  them  to  their  members  under  the 
contractor's  logo.  This  assistance  extends  the  reach  of  the  department's 


11 


235 


voluntary  compliance  programs  and  enables  the  associations  to  provide 
valuable  services  to  their  members. 

As  we  have  demonstrated  in  Washington,  written  plans  and  safety  and 
health  committees  are  essential  management  tools.  Mandatory  written 
accident-prevention  programs  and  safety  and  health  committees  help  make 
employers  accountable  for  safe  and  healthful  workplaces.  Written  plans  and 
safety  and  health  committees  do  not  replace  enforcement,  nor  are  they  meant 
to.  Strict  enforcement  of  safety  and  health  standards  is  necessary  for  the 
welfare  of  workers.  The  only  alternative  to  the  use  of  plans  and  committees  is  a 
large  increase  in  the  resources  devoted  to  compliance  ...  an  increase  that  is 
probably  beyond  political  and  fiscal  feasibility,  as  well  as  being  contrary  to  the 
assumption  that  most  employers  will  comply  voluntarily. 

The  cost  of  workplace  injuries  and  illnesses  as  measured  by  the  amount 
of  workers'  compensation  premiums  is  astronomical  and 
skyrocketing.  Employers  in  the  United  States  paid  nearly  $43  billion  in 
workers'  compensation  premiums  in  1988,  according  to  the  Social  Security 
Administration.6  This  is  about  12.6  percent  more  than  the  $38.1  billion 
employers  paid  in  1987.  Nationally,  workers'  compensation  premiums  have 
been  increasing  at  a  compounded  annual  rate  of  9  percent  since  1985.  And 
those  premiums  measure  only  the  direct  dollar  cost,  leaving  out  the  pain  and 
suffering,  the  shattered  lives  and  livelihoods  left  by  workplace  injury  and 
illness.  The  entire  appropriation  for  OSHA  in  fiscal  year  1990,  plus  the  funds 
appropriated  by  state  plan  states  to  match  OSHA  funds,  was  less  than  $400 
million.  Policy  changes  such  as  those  proposed  by  COSHRA  are  vitally  needed. 
But  unless  the  gross  disparity  between  what  we  spend  on  prevention  compared 

6         Nelson,  William  J.,  Jr.  "Workers'  Compensation:  Coverage,  Benefits  and  Costs, 
1988."  Social  Security  Bulletin  54,  No.  3.  United  States  Department  of  Health  and 
Human  Services,  Social  Security  Administration.  March  1991. 
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to  what  we  spend  on  injury  and  illness  is  reduced,  those  who  care  about  the 
health  and  safety  of  the  nation's  workers  are  likely  to  remain  disappointed  with 
the  results. 

Once  again,  I  would  like  to  thank  you  for  the  opportunity  to  testify  on  the 

Comprehensive  Occupational  Safety  and  Health  Reform  Act.  And  I  reiterate 
« 

my  support  of  the  provisions  for  the  written  accident-prevention  plans,  safety 
and  health  committees  and  the  authority  to  issue  orders  of  immediate 
restraint.  I  would  be  happy  to  answer  any  questions  you  may  have. 
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Senator  Metzenbaum.  Thank  you  very  much,  Mr.  Dear.  Your 
testimony  is  very  significant  and  very  helpful. 

Mr.  Ruggiero,  as  part  of  a  profitmaking  corporation — not  so  prof- 
itable recently,  but  generally  speaking  profitable — you  indicated 
that  the  company  has  spent  $46  million  in  worker  safety-related 
programs,  I  forget  over  a  period  of  how  many  years.  Do  you  think 
that  that  $46  million  was  good  business?  Do  you  think  you  got  your 
money's  worth  from  the  standpoint  not  alone  of  employee  morale, 
but  from  the  standpoint  of  saving  the  company  workers'  compensa- 
tion costs  or  other  kinds  of  costs  that  might  have  been  incurred? 

Mr.  Ruggiero.  Senator,  we  at  Ford  have  not  made  a  practice  of 
trying  to  tie  the  cost  of  our  health  and  safety  program  into  the 
bottom  line,  and  there  is  no  way  that  I  can  tell  you  that  the  $46 
million  that  we  have  spent  has  shown  up  somewhere  in  the  bottom 
line. 

We  do  know,  though,  it  is  the  right  thing  to  do,  and  we  know 
that  it  is  paying  off  for  us  in  a  lot  of  different  ways,  but  I  have  no 
numbers  to  substantiate  what  I  just  said. 

Senator  Metzenbaum.  I  ask  you  that  question  because  OSHA 
claims  that  "effective  management  of  safety  and  health  protection 
improves  employee  morale  and  productivity  as  well  as  significantly 
reducing  workers'  compensation  costs  and  other  less  obvious  costs 
of  work-related  injuries  and  illnesses,"  and  I  was  wondering  if  you 
had  any  feeling  about  that,  but  apparently  you  have  not  looked  at 
it  in  that  manner. 

Mr.  Ruggiero.  Do  you  want  to  add  anything? 

Dr.  Gray.  That's  correct.  We  have  not,  Senator,  but  I  would  cer- 
tainly agree  that  there  are  the  offspinning  benefits  that  go  along 
with  a  good  health  and  safety  program,  which  involve  quality  and 
productivity. 

Senator  Metzenbaum.  Some  observers  are  concerned  that  em- 
ployees will  use  joint  labor-management  committees  to  harass  man- 
agement. GAO  tells  us  that  employers  benefit  from  having  commit- 
tees because  notifying  a  committee  of  an  unsafe  condition  is  a  lot 
less  adversarial  than  requesting  an  OSHA  inspection. 

In  your  testimony  you  stated  that  joint  committees  "have  helped 
reduce  conflict"  between  labor  and  management.  Can  you  help 
dispel  the  concern  that  has  been  raised  in  this  regard? 

Mr.  Ruggiero.  Senator,  I  would  answer  this  way.  At  Ford  we 
have  a  very  good  situation.  The  top  management  of  the  company 
are  committed  to  workplace  safety.  It  happens  that  we  work  with  a 
fine  union  that  also  has  a  commitment  to  workplace  safety.  And  I 
mentioned  in  my  testimony  that  joint  efforts  have  made  us  more 
responsive  on  the  management  side,  and  fortunately  for  us  we  have 
had  some  very  good,  responsible  union  people  to  work  with,  and  it 
has  worked  very  well  and  has  not  created  any  problems  and  has 
led,  I  believe,  to  greater  or  better  union-management  relations  in 
other  areas  other  than  just  health  and  safety. 

Senator  Metzenbaum.  Thank  you. 

Mr.  Long,  you  told  us  about  the  successes  you've  had  with  Ford. 
Has  the  union  had  comparable  success  with  the  other  major  auto- 
mobile companies,  and  what  about  some  of  the  smaller  employers 
where  you  represent  the  workforce? 
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Mr.  Long.  Senator,  I  have  had  some  experience  with  other  than 
Ford  in  other  areas  where  the  UAW  has  contractual  agreements.  I 
must  admit — and  I  am  from  Ford;  that's  my  home  base,  and  to 
some  extent  I  may  be  somewhat  slanted  because  of  that — but  I 
don't  think  we  have  the  same  kinds  of  relationships. 

But  all  of  those  things  have  evolved.  That  didn't  happen  over- 
night. We  have  quite  a  long  history  of  moving  forward,  and  fortu- 
nately for  us  we  have  moved  forward,  but  I  think  that  quite  hon- 
estly, although  the  other  major  auto  companies  may  have  similar 
kinds  of  agreements,  the  important  thing  is  attitudes  and  relation- 
ships. And  as  one  of  the  earlier  panelists,  Mr.  Wright,  indicated, 
the  effectiveness  of  the  program  is  based  on  the  effectiveness  of  the 
health  and  safety  committees  and  those  activities. 

Senator  Metzenbaum.  Thank  you. 

Mr.  Dear,  let  me  ask  you  a  question.  Do  you  have  any  knowledge 
of  where  the  worker-management  health  and  safety  committees 
have  created  tensions  between  management  and  labor,  or  have 
they  created  a  better  working  relationship? 

Mr.  Dear.  No,  I  have  no  knowledge  of  complaints  with  respect  to 
that.  Now,  as  a  State  agency  director,  I  get  a  lot  of  complaints 
about  our  regulatory  programs,  but  in  the  7  years  I  have  been  with 
the  department,  four  as  director,  I  have  had  one  complaint  at  all 
about  either  the  committee  requirement  or  the  safety  and  health 
plan  requirement. 

But  to  the  contrary,  we  see  a  lot  of  success  stories  where  man- 
agement decides  they  want  to  do  something  about  workplace 
health  and  safety,  they  really  evolve  and  use  the  committees  and 
the  plans  and  achieve  remarkable  results  in  terms  of  direct  reduc- 
tion in  workers'  compensation  costs  and  some  of  the  other  benefits 
that  the  UAW  and  Ford  representatives  have  spoken  of — better 
morale,  better  quality,  better  productivity. 

In  addition,  Senator,  before  I  entered  State  government  service,  I 
used  to  work  for  the  AFL-CIO  at  the  State  level  in  Washington, 
and  I  was  familiar  with  how  labor  uses  an  employer's  safety  and 
health  performance.  We  made  use  of  the  publicly-available  infor- 
mation concerning  citations  and  penalties  of  an  employer,  but 
never  used  the  committee  as  some  sort  of  Trojan  horse  for  other 
activities. 

Senator  Metzenbaum.  Is  Washington  State  the  only  State  that 
has  laws  of  this  kind,  requiring  joint  management-labor  commit- 
tees? 

Mr.  Dear.  I  believe  the  State  of  Oregon  has  recently  adopted 
similar  requirements,  Senator. 

Senator  Metzenbaum.  Some  suggest  that  they  should  be  volun- 
tary rather  than  mandatory.  Do  you  have  a  point  of  view  on  that? 

Mr.  Dear.  I  think  you  need  to  make  a  clear  public  policy  state- 
ment that  these  things  work  and  that  if  it  is  not  voluntarily  done, 
it  needs  to  be  done  as  a  matter  of  public  policy. 

It  states  clearly  and  unequivocally  that  it  has  been  demonstrated 
that  these  programs  work,  that  they  can  have  a  beneficial  effect, 
and  it  says  clearly  to  an  employer  that  in  order  to  carry  out  your 
responsibility  to  have  a  safety  and  healthy  workplace,  part  of  that 
program  involves  written  plans  and  safety  and  health  committees. 
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Senator  Metzenbaum.  Some  complaint — or,  some  concern;  I 
guess  "concern"  is  the  right  word  rather  than  "complaint" — has 
been  raised  that  safety  committees  in  unorganized  plants  might 
very  well  be  used  as  a  means  of  organizing  the  plant,  as  the  nucle- 
us around  which  to  bring  a  union  in.  Have  you  seen  any  of  that? 

Mr.  Dear.  No,  I  have  not.  As  I  mentioned,  I  used  to  be  on  the 
labor  side  of  this  and  am  familiar  with  some  of  the  approaches  to 
organizing,  and  the  employer's  record  in  safety  and  health  is  some- 
thing that  is  used,  but  not  the  safety  and  health  committee  itself. 

Senator  Metzenbaum.  Mr.  Mirer,  I  had  asked  Mr.  Long  about 
comparable  successes  with  the  other  major  auto  companies,  and  I 
understood  that  you  might  be  able  to  enlighten  us  further  on  that 
subject. 

Mr.  Mirer.  Yes.  We  have  virtually  identical  contract  language 
and  parallel  programs  at  the  three  auto  companies.  In  fact,  the 
safety  and  health  representative  was  pioneered  at  Chrysler  Corpo- 
ration in  1973.  Each  have  parallel  programs  and  similar  successes 
to  report. 

In  addition  to  that,  we  have  negotiated  these  kinds  of  provisions 
with  many  smaller  employers,  and  some  of  them  work  quite  well 
even  in  situations  where  there  is  a  lot  of  labor-management  con- 
flict elsewhere.  At  the  Johnson  Controls  Battery  Company,  for  ex- 
ample, where  we  have  been  to  the  U.S.  Supreme  Court  over  the 
issue  of  fetal  protection  policies,  we  have  well-functioning  local 
safety  committees  there  where  the  union  representative  collects  all 
the  air  samples. 

However,  often  when  a  company  is  in  trouble  or  where  there  is  a 
difficult  labor-management  situation  pre-existing,  it  is  very  hard  to 
negotiate  a  joint  safety  committee  and  to  have  an  effective  safety 
and  health  program  within  the  workplace.  And  we  need  the  extra 
push  of  this  kind  of  legislation  to  get  in  the  front  door  with  a  joint 
program,  with  a  cooperative  approach  that  will  enable  the  compa- 
ny and  the  unions  to  work  together,  or  the  company  and  the  em- 
ployees to  work  together  to  eliminate  problems. 

Senator  Metzenbaum.  Thank  you  very  much,  and  I  want  to  say 
thanks  to  all  the  members  of  the  panel.  Your  testimony  has  been 
extremely  helpful,  and  we  look  forward  to  working  with  you.  Our 
door  is  open  to  you. 

Thank  you. 

On  our  third  panel  we  have  two  distinguished  experts,  Dr.  Nicho- 
las Ashford  and  David  Vladeck.  Dr.  Ashford  is  currently  a  profes- 
sor at  the  Massachusetts  Institute  of  Technology's  Center  for  Tech- 
nology, Policy  and  Industrial  Development.  He  is  a  former  chair- 
man of  the  National  Advisory  Committee  on  Occupational  Safety 
and  Health,  which  is  one  of  OSHA's  principal  sources  of  expertise 
and  advice. 

Mr.  Vladeck  is  an  attorney  with  Public  Citizen  Litigation  Group. 
He  has  extensive  experience  with  OSHA's  standard-setting  process 
and  will  offer  us  his  perspective  as  to  how  that  process  might  be 
improved. 

Gentlemen,  we  are  very  happy  to  have  you  with  us  this  morning. 
Dr.  Ashford,  please  proceed.  You  know  our  5-minute  rule. 
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STATEMENTS  OF  NICHOLAS  A.  ASHFORD,  ASSOCIATE  PROFES- 
SOR OF  TECHNOLOGY  AND  POLICY,  MASSACHUSETTS  INSTI- 
TUTE OF  TECHNOLOGY;  AND  DAVID  C.  VLADECK,  PUBLIC  CITI- 
ZEN LITIGATION  GROUP 

Mr.  Ashford.  Thank  you  very  much.  It  is  a  pleasure  to  be  here. 

I  am  a  faculty  member  at  MIT  in  both  the  School  of  Engineering 
and  Industrial  Relations  Section  of  the  Sloan  School  of  Manage- 
ment. In  a  sense,  what  we  are  looking  forward  to  is  better  engi- 
neering and  better  management  for  health  and  safety,  and  I  have 
come  to  offer  my  comments  on  the  bill  in  terms  of  achieving  those 
goals. 

Occupational  health  and  safety  has  been  a  major  focus  of  my  re- 
search and  teaching  for  the  last  20  years.  I  am  the  author  of  a  book 
called  Crisis  in  the  Workplace:  Occupational  Disease  and  Injury,  a 
book  that  evaluated  the  early  days  of  OSHA  and  recommended  se- 
rious changes  if  the  reduction  of  occupational  injury  and  disease 
was  to  be  a  serious  goal  in  our  society. 

I  want  to  point  out  that  I  have  worked  closely  with  both  Republi- 
can and  Democratic  administrations,  first  with  Secretary  of  Labor 
John  Dunlop  under  President  Ford  to  reconstruct  the  Occupational 
Safety  and  Health  Administration  in  the  early  1970's.  I  then  later 
served  Secretary  of  Labor  Ray  Marshall  under  President  Carter  in 
the  capacity  of  chairman  of  the  National  Advisory  Committee  on 
Occupational  Safety  and  Health. 

The  OSHA  Act  has  remained  essentially  unamended  since  its 
passage  in  1970.  Reform  is  long  overdue.  I  come  here  today  to  en- 
thusiastically endorse  the  passage  of  S.  1622  and  to  recommend  to 
the  Senate  that  as  near  unanimous  as  possible  support  be  given  to 
this  bill. 

Just  as  the  environment  is  becoming  less  of  a  partisan  issue,  the 
improvement  of  occupational  safety  and  health  should  cease  to  be  a 
partisan  issue  and  should  be  endorsed  by  all  administrations  and 
both  parties.  The  loss  of  lives  and  injury  on  the  job  should  be  a 
human  concern,  devoid  of  politics. 

The  reforms  contained  in  S.  1622  are  long  overdue  and  far-reach- 
ing. There  is  hardly  a  change  that  I  am  not  enthusiastic  about. 
However,  I  will  focus  on  a  few  issues  in  three  areas  to  point  out 
some  comments — first,  the  joint  participation  of  employers  and  em- 
ployees; second,  in  the  standard-setting  and  enforcement  area;  and 
third,  anti-discrimination  provisions. 

Joint  participation  of  employers  and  workers  is  essential  in  my 
view  if  the  goals  of  reducing  occupational  disease  and  injury  are  to 
be  met.  This  participation  should  take  the  form  of  not  only  manda- 
tory health  and  safety  committees  and  the  participation  of  workers 
with  employers  in  the  enforcement  machinery  of  the  Act,  but  also 
in  efforts  to  work  together  toward  a  more  productive  and  safe 
workplace. 

We  are  facing  today,  as  you  know,  the  lowest  period  of  productiv- 
ity growth  in  our  modern  industrial  history.  There  is  much  talk  of 
the  lack  of  labor  commitment  to  the  enterprise — poor  worker 
morale. 

If  in  fact  there  is  less  commitment  and  poor  morale  than  we 
would  like,  let  me  suggest  that  we  begin  by  sending  clear  signals  to 
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the  worker  that  management  is  interested  in  the  workers'  health 
and  safety  as  a  major  concern  of  the  firm  and  further  that  manage- 
ment actively  seeks  and  welcomes  the  workers'  participation  in 
making  the  workplace  a  safer  one.  S.  1622  makes  a  good  start 
toward  that  process. 

There  isn't  a  worse  signal  thing  you  can  send  to  a  working 
person  than  to  tell  him  that  his  health  and  safety  is  of  little  con- 
cern to  management. 

Joint  participation  has  many  values  not  only  in  identifying 
health  and  safety  hazards  and  ensuring  their  control,  but  also  pro- 
vides an  opportunity  for  management  and  labor  to  begin  a  discus- 
sion on  changing  the  technology  of  production. 

The  joint  health  and  safety  committee  may  well  serve  as  a  nucle- 
us for  cooperation  on  many  other  fronts,  including  working  togeth- 
er toward  the  reduction  of  environmental  pollution  through  pollu- 
tion prevention  technology.  The  same  technology  can  serve  to 
reduce  industrial  emissions  inside  and  outside  the  plant,  to  reduce 
both  pollution  and  accident  potential. 

I  would  frankly  like  to  see  in  the  bill  a  requirement  for  manage- 
ment to  bargain  with  labor  over  technological  change,  because  it  is 
bargaining  over  technological  change  where  management  and 
labor  really  will  begin  to  make  the  changes  that  are  necessary  and 
not  simply  adopt  bandaid  approaches. 

Inasmuch  as  the  present  resources  given  to  OSHA  inspection  are 
so  sparse,  it  is  particularly  important  that  the  joint  health  and 
safety  committee  be  empowered  to  conduct  internal  inspections, 
review  the  employer's  health  and  safety  program,  and  offer  recom- 
mendations to  the  employer. 

Here,  I  would  make  section  28  stronger  by  requiring  the  employ- 
er to  respond  to  the  recommendations  in  writing  so  that  the  work 
of  the  health  and  safety  committee  receives  serious  attention. 

Incidentally,  I  am  of  the  conviction  that  had  there  been  a  safety 
committee  in  the  plants  that  we  heard  about  this  morning,  not  rec- 
ommending sophisticated  technology  but  recommending  that  fire 
exits,  for  example,  be  open,  we  would  not  have  had  the  deaths  that 
we  witnessed. 

In  line  with  the  spirit  of  improving  joint  participation  of  labor 
and  management,  I  would  like  to  recommend  that  the  role  of  the 
National  Advisory  Committee  on  Occupational  Safety  and  Health 
be  strengthened.  The  committee,  which  is  balanced  among  employ- 
er, employee,  safety  and  health  interests,  should  be  required  to 
meet  quarterly.  It  does  not  even  meet  biannually  now,  which  is  re- 
quired as  a  matter  of  law. 

Incidentally,  you  asked  for  experience  in  terms  of  joint  health 
and  safety  committees  and  their  success.  Almost  without  exception 
in  the  European  theater  there  are  mandated  health  and  safety 
committees.  I  suggest  you  take  into  recognition  the  success  not 
only  in  this  country  but  where  the  foreign  jurisdictions  have  seen 
the  advantages  of  this  particular  possibility. 

I  see  that  my  time  is  getting  short,  and  I  do  not  want  to  be  abu- 
sive of  that  time,  but  there  are  very  many  standard-setting  and  en- 
forcement provisions  in  the  bill  which  are  particularly  to  be  recom- 
mended. I  leave  that  to  you  in  terms  of  looking  in  great  detail. 
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Let  me  make  mention  at  the  end  without  going  on  that  if  there 
is  an  absence  of  business  representation  at  this  meeting,  except  for 
the  few  firms  that  have  come  forward,  the  most  charitable  view  is 
that  they  understand  the  necessity  of  this  bill.  The  less  charitable 
view  is  that  it  would  be  an  embarrassment  to  be  on  the  record  to 
oppose  this  bill. 

The  State  of  occupational  health  and  safety  in  this  country — and 
I  have  looked  at  it  for  20  years— is  a  national  disgrace.  Members  of 
Congress  should  be  asked  to  endorse  the  bill.  Perhaps  President 
Bush  could  impose  his  well-honed  tool  of  party  discipline  to  secure 
its  passage.  Perhaps  this  is  not  the  proper  forum  to  make  that 
remark,  but  I  think  Members  of  Congress  should  be  embarrassed  at 
this  stage  of  our  history  not  to  seek  an  active  improvement  of  the 
State  of  occupational  health  and  safety.  And  this  bill  is  the  best 
piece  of  legislation  I  have  seen  in  this  area  for  20  years. 

Thank  you. 

[The  prepared  statement  of  Mr.  Ashford  follows:] 
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TESTIMONY  ON  S.1622: 
THE  COMPREHENSIVE  OCCUPATIONAL  SAFETY  AND  HEALTH  REFORM  ACT 

Nicholas  A.  Ashford,  PhD,  JD 
Center  for  Technology,  Policy  and  Industrial  Development 
Massachusetts  Institute  of  Technology 

INTRODUCTION 

I  am  Nicholas  A.  Ashford,  Associate  Professor  of  Technology 
and  Policy  in  the  School  of  Engineering  at  the  Massachusetts 
Institute  of  Technology  (MIT)  .     I  am  also  a  Faculty  Associate  of 
the  Industrial  Relations  Section  of  the  MIT  Sloan  School  of 
Management.     The  testimony  I  will  present  today  represents  my  own 
personal  views  and  not  necessarily  those  of  MIT. 

Occupational  health  and  safety  has  been  a  major  focus  of  my 
research  and  teaching  for  the  past  2  0  years.     I  am  the  author  of 
Crisis  in  the  Workplace:  Occupational  Disease  and  Injury,  a  book 
that  evaluated  the  early  days  of  OSHA  and  recommended  serious 
changes  if  the  reduction  of  occupational  injury  and  disease  was 
to  be  a  serious  goal  in  our  society.     I  have  worked  closely  with 
both  Republican  and  Democratic  administrations,   first  with 
Secretary  of  Labor  John  Dunlop  under  President  Ford  to 
reconstruct  the  Occupational  Safety  and  Health  Administration  in 
the  early  70 's.     I  then  served  Secretary  of  Labor  Ray  Marshall 
under  President  Carter  in  the  capacity  of  chairman  of  the 
National  Advisory  Committee  on  Occupational  Safety  and  Health. 

The  Occupational  Safety  and  Health  Act  (OSH  Act)  has 
remained  essentially  unamended  since  its  passage  in  1970.  Reform 
is  long  overdue.     I  come  here  today  to  enthusiastically  endorse 
the  passage  of  S.   1622  and  to  recommend  to  the  Senate  that  as 
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near  unanimous  as  possible  support  be  given  to  the  bill.     Just  as 
environment  is  becoming  less  of  a  partisan  issue,  the  improvement 
of  occupational  safety  and  health  should  cease  to  be  a  partisan 
issue  and  should  be  endorsed  by  all  administrations.     The  loss  of 
lives  and  injury  on  the  job  should  be  a  human  concern  devoid  of 
politics. 

The  reforms  contained  in  S.1622  are  long  overdue  and  far- 
reaching.     There  is  hardly  a  change  that  I  am  not  enthusiastic 
about.     However,  I  will  focus  on  a  few  issues  for  the  purposes  of 
this  testimony  and  hope  that  I  might  answer  questions  on  the 
issues  which  I  do  not  touch  upon. 

Joint  Participation  of  Employers  and  Employees 

Joint  participation  of  employers  and  workers  is  essential  if 
the  goals  of  reducing  occupational  disease  and  injury  are  to  be 
met.     This  participation  should  take  the  form  of  not  only 
mandatory  health  and  safety  committees  and  the  participation  of 
workers  with  employers  in  the  enforcement  machinery  of  the  Act, 
but  also  in  efforts  to  work  together  towards  a  more  productive 
and  safe  workplace.     We  are  facing  today  the  lowest  period  of 
productivity  growth  in  our  modern  industrial  history.     There  is 
much  talk  of  the  lack  of  labor  commitment  to  the  enterprise 
(i.e.,  poor  worker  morale).     If  there  is  less  commitment  than  we 
would  like,  let  me  suggest  that  we  begin  by  sending  clear  signals 
to  the  worker  that  management  is  interested  in  the  worker 1 s 
health  and  safety  as  a  major  concern  of  the  firm  and  further  that 
management  actively  seeks  and  welcomes  his  or  her  participation 


245 


in  making  the  workplace  a  safer  one.     s.  1622  makes  a  good  start 
towards  that  process. 

Joint  participation  has  value  not  only  in  identifying  health 
and  safety  hazards  and  in  ensuring  their  control,  but  also 
provides  an  opportunity  for  management  and  labor  to  begin  a 
discussion  on  changing  the  technology  of  production,  i.e., 
initiating  a  dialogue  concerning  changes  in  the  inputs  to 
industrial  production,  process  technology,  and  the  nature  of  the 
final  products.     The  joint  health  and  safety  committee  may  well 
serve  as  a  nucleus  for  cooperation  on  many  other  fronts, 
including  working  together  towards  the  reduction  of  environmental 
pollution  through  pollution  prevention  technology.     The  same 
technology  can  serve  to  reduce  industrial  emissions  inside  and 
outside  the  plant. 

Inasmuch  as  the  present  resources  given  to  OS  HA  inspection 
are  so  sparse,  it  is  particularly  important  that  the  joint  health 
and  safety  committee  be  empowered  to  conduct  internal  inspections 
of  the  workplace,  review  the  employer's  health  and  safety 
program,  and  offer  recommendations  to  the  employer  for 
improvement.     Here  I  would  make  Section  28(b) (4) (I)   stronger  by 
requiring  the  employer  to  respond  to  the  recommendations  in 
writing  so  that  the  work  of  the  health  and  safety  committee 
receives  serious  attention. 

In  line  with  the  spirit  of  improving  joint  participation  of 
labor  and  management,  I  would  like  to  recommend  that  the  role  of 
the  National  Advisory  Committee  on  Occupational  Safety  and  Health 
be  strengthened.     The  committee,  balanced  among  employer, 
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employee,  safety,  and  health  interests  should  be  required  to  meet 
quarterly. 

Standard  Setting  and  Enforcement 

Without  full  and  vigorous  enforcement  of  adequate  standards 
for  reducing  occupational  disease  and  injury,  the  goals  of 
improvement  cannot  be  met.     The  reforms  articulated  in  Title  IV 
are  especially  important  in  strengthening  the  signals  sent  to 
industry  that  changes  must  be  made  to  reduce  health  and  safety 
hazards.     It  is  especially  important  that  the  Secretary  of  Labor 
be  required  to  respond  in  writing  to  the  recommendations  of  an 
advisory  committee,  HHS,  or  EPA  or  to  a  petition  from  an  affected 
worker.     This  "act  or  explain  provision"  is  one  of  many  which  are 
becoming  commonplace  in  environmental  law  and  serves  as  a  check 
on  a  neglectful  agency  slow  t     implement  the  will  of  Congress. 
For  example,   the  Toxic  Substances  Control  Act  has  many  such 
provisions  in  its  standard  setting  and  testing  sections.  This 
provision  will  generally  improve  the  accountability  of 
government.     It  is  likewise  important  to  provide  for  judicial 
review  for  a  decision  of  the  Secretary  of  Labor  "not  to  act." 
i.e.,  to  do  nothing  when  confronted  with  recommendations  or 
petitions  that  greater  protection  is  needed  with  regard  to  health 
and  safety  hazards.     The  history  of  foot  dragging  and  reluctance 
to  set  protective  standards  in  the  1980s  underscores  the 
necessity  for  this  provision.     It  is  also  important  that  judicial 
review  be  used  as  a  mechanism  to  force  the  Secretary  of  Labor  to 
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act  within  the  legislated  time  periods  for  action  so  that  delay 
does  not  result  in  unnecessary  injury  and  disease. 

Feasibility  of  standards  is  and  always  has  been  a 
cornerstone  of  the  OSH  Act.     Amending  section  3(8)  reemphasizes 
the  fact  that  feasibility,  not  a  cost-benefit  ratio,  is  what 
should  guide  the  setting  of  standards. 

Inasmuch  as  the  TLVs  adopted  under  section  6(a)  of  the  OSH 
Act  and  revised  recently  through  a  6(b)  proceeding  have  been  a 
source  of  much  acrimony  and  disagreement,   it  is  particularly 
laudable  that  the  National  Institute  for  Occupational  Safety  and 
Health  (NIOSH)   be  required  to  update  existing  standards  for  toxic 
materials  and  harmful  physical  agents  on  a  regular  basis. 
Coupled  with  the  requirement  that  the  Secretary  of  Labor  explain 
why  he  or  she  would  not  adopt  the  recommendations  of  NIOSH,  a 
more  protective  set  of  standards  might  be  expected  to  emerge. 

Section  4  06  requiring  the  Secretary  of  Labor  to  promulgate 
standards  on  exposure  monitoring  and  medical  surveillance  ties  a 
crucial  loose  end  in  OSHA  standards.     I  have  written  extensively 
on  the  issue  of  monitoring  for  occupational  exposure  and  disease. 
(See  Monitoring  the  Worker  for  Exposure  and  Disease;  Scientific, 
Legal,  and  Ethical  Considerations  in  the  Use  of  Biomarkers, 
Baltimore,  MD:  Johns  Hopkins  University  Press,   1991.)  Setting 
exposure  standards  is  only  the  first  part  of  the  job.  Ensuring 
that  those  standards  are  complied  with  by  requiring  periodic 
exposure  monitoring  and  ensuring  that  workers  do  not  suffer 
irreversible  disease  by  instituting  medical  monitoring  are 
essential  complements  to  the  permissible  exposure  levels 
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established  by  the  standards.     In  this  regard,  it  is  especially 
important  that  there  are  provisions  for  notification  of 
employees,  provision  to  ensure  confidentiality  of  medical  records 
of  workers,  and  provisions  against  discrimination  by  providing 
medical  removal  protection ,  i.e.,  earnings  protection ,  to  workers 
who  are  transferred  or  removed  from -their  jobs  as  a  result  of 
medical  examinations.     Again,  the  requirement  that  the  safety  and 
health  committee  review  the  employer's  medical  surveillance 
program  is  essential. 

I  am  particularly  happy  to  see  a  requirement  to  institute  a 
special  emphasis  inspection  program  and  to  target  industries  or 
processes  that  would  benefit  from  special  attention.     The  new  Act 
codifies  a  very  successful  program  undertaken  in  the  late  70s  at 
OSHA. 

It  is  especially  important  that  employees  participate  in  the 
walkaround  and  in  health  and  safety  committees  and  that  they  be 
paid  for  the  time  spent  in  those  activities.     It  is  laudatory 
that  employee  participation  in  enforcement  proceedings  go  beyond 
the  contesting  of  the  abatement  period  and  cover  their 
participation  as  parties  to  the  hearings  on  all  issues  having  to 
do  with  employer  citations. 

Mandating  that  the  Secretary  of  Labor  make  a  special 
inspection  where  there  are  reasonable  grounds  to  believe  that 
there  is  an  imminent  danger  or  a  serious  violation  is  essential. 
Allowing  the  Secretary  of  Labor  to  "red  tag"  a  hazard  in  the 
workplace,  similar  to  the  authority  in  the  Coal  Mine  Safety  and 
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Health  Act,  are  an  important  addition  to  the  OSHA  enforcement 
machinery. 

It  is  especially  important  that  the  right  to  refuse 
hazardous  work  be  expanded  to  the  situation  where  there  has  been 
a  notice  of  imminent  danger.     Normally,  making  use  of  legislated 
rights  is  slow  and  difficult  for  workers.     This  additional  right 
is  necessary  both  for  the  worker's  protection  and  for  the 
correction  of  hazards. 

It  is  high  time  that  both  civil  and  criminal  penalties  be 
increased  to  more  closely  resemble  those  in  other  environmental 
legislation,  such  as  the  Toxic  Substances  Control  Act  (TSCA) . 

The  mention  of  TSCA  brings  up  yet  another  need  in  the  Act. 
When  the  Environmental  Protection  Agency  makes  a  determination 
that  a  substance  presents  an  unreasonable  risk  and  passes  it  on 
to  OSHA  for  action,  under  Section  9  of  TSCA,  OSHA  should  be 
required  to  undertake  action  or  explain  why  not,  even  if  the  EPA 
determination  does  not  constitute  a  "recommendation"  under 
Section  401(a)(2)(A)   of  S.1622. 

Anti-Discrimination 

Providing  the  worker  the  right  to  refuse  hazardous  work  in 
the  legislation  itself  is  a  great  improvement  over  the  prior 
regulations  published  pursuant  to  the  OSH  Act.     Relying  on  the 
employees'   "reasonable  apprehension  that  performing  such  duties 
would  result  in  serious  injury"  coupled  with  the  extension  of  the 
period  to  180  days  for  filing  a  discrimination  complaint  for 
actions  circumscribing  that  right  is  especially  important  and 
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more  in  line  with  similar  provisions  under  the  National  Labor 
Relations  Act  (NLRA) .     Clearly  providing  for  reinstatement,  back 
pay,  and  compensatory  damages  with  the  option  of  receiving  court 
costs  will  convert  the  right  from  a  paper  right  to  a  real  one. 

*** 

There  are  many  other  features  of  the  bill  which  I  would 
endorse  and  I  would  be  willing  to  answer  any  questions  to  expand 
on  these  views. 
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Senator  Metzenbaum.  Dr.  Ashford,  that  is  a  terrific  endorsement 
of  our  legislative  proposal  coming  from  you,  and  knowing  of  your 
background— you  were  in  the  Ford  Administration,  and  you  were 
called  upon  as  an  expert  to  work  with  the  Secretary  of  Labor  at 
that  time,  and  I  gather  that  you  have  been  used  as  a  consultant  by 
some  in  management,  labor  and  others  as  well — I  am  very  pleased 
to  know  of  your  positive  views  with  respect  to  this  legislative  pro- 
posal and  really  look  forward  to  picking  your  brains  a  bit  as  we 
proceed  along  this  line.  I  think  you  could  be  very  helpful  to  us,  and 
if  you  think  we're  going  down  a  wrong  path,  please  don't  hesitate 
to  pick  up  the  phone  and  just  say  slow  down  or  take  a  curve  in 
where  you  are  going.  We'd  appreciate  it. 

Mr.  Ashford.  Thank  you  very  much. 

Senator  Metzenbaum.  Dr.  Vladeck,  we  are  very  happy  to  have 
you  with  us  here  this  morning.  Please  proceed. 

Mr.  Vladeck.  Thank  you,  Senator  Metzenbaum.  I'm  not  a  doctor, 
much  to  the  disappointment  of  my  parents. 

Senator  Metzenbaum.  I  just  realized  I  gave  you  a  doctoral  title. 
Well,  Senators  get  called  different  things,  too,  only  of  a  different 
nature. 

Mr.  Vladeck.  Thank  you,  Senator. 

I'm  not  going  to  start  by  repeating  the  grim  statistics  that  you 
recounted  this  morning  that  demonstrate  that  we  are  as  far  away 
today  as  we  were  20  years  ago  in  fulfilling  the  goal  of  the  original 
1970  act  of  assuring  that  every  American  has  a  safe  and  healthful 
working  environment. 

I  strongly  endorse  S.  1622  and  the  approach  it  embodies.  But  I 
would  like  to  focus  my  remarks  today  on  the  standard-setting  proc- 
ess which  is  the  heart  of  the  statute. 

OSHA  has  no  enforcement  role  without  standards.  The  absence 
of  standards  was  the  cause  of  the  two  accidents  that  we  heard 
about  in  detail  this  morning — the  lack  of  an  effective  lockout/ 
tagout  standard,  which  was  not  in  effect  until  1990,  and  the  contin- 
ued absence  of  a  standard  to  protect  petrochemical  workers  from 
precisely  the  kinds  of  events  that  were  described  this  morning. 

The  conclusion  that  the  standard-setting  process  is  broken  and 
needs  to  be  fixed  is  unassailable.  There  is  no  standard-setting  proc- 
ess today  in  the  absence  of  what  has  been  called  "the  drill" — that 
is,  labor  unions  and  other  organizations  file  a  petition  for  rulemak- 
ing with  OSHA  which  they  know  will  be  denied  and  know  will  lan- 
guish in  OSHA  unresponded  to  for  as  long  as  a  year.  Then  we  go  to 
court,  and  we  sue;  we  bring  an  action,  now  called  "an  unreasonable 
delay  suit,"  and  we  get  a  court  to  direct  OSHA  to  do  something. 
Then,  after  repeated  trips  to  the  court,  finally  a  standard  will 
emerge. 

If  you  look  at  the  standards  issued  in  the  past  decade,  the  hazard 
communication  extension  which  applied  the  small  hazard  commu- 
nication standard  across  the  board  was  the  product  of  litigation. 
The  ethylene  oxide  standard  was  the  product  of  litigation.  The  ex- 
pansion of  the  asbestos  standard,  field  sanitation,  formaldehyde. 
The  OSHA  standard-setting  program  left  to  its  own  devices  is 
simply  broken  and  needs  to  be  jump-started. 
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For  that  reason,  the  reforms  embodied  in  S.  1622,  giving  teeth  to 
the  petition  mechanism  and  setting  firm,  judicially-enforceable 
time  limits,  are  absolutely  indispensable. 

But  that  solves  only  half  the  problem  because  one  problem  that 
has  been  alluded  to  repeatedly  this  morning  is  the  continued  ham- 
handed  interference  of  the  Office  of  Management  and  Budget. 
OSHA  is  not  allowed  to  engage  in  standard-setting  on  its  own. 
Every  aspect  of  the  rulemaking  is  closely  supervised  not  by  scien- 
tists, but  by  policy  analysts  at  OMB  who  are  driven  by  a  single 
goal,  which  is  reducing  the  cost  of  OSHA  standards,  They  do  not 
have  the  same  worker-protective  mission  in  mind  when  they 
review  an  OSHA  standard.  Their  job — and  they  pursue  it  with  a 
single-minded  zeal — is  to  watch  out  for  the  bottom  line,  and  in  so 
doing  what  they  examine  are  the  costs  of  the  standard,  not  neces- 
sarily the  benefits  that  are  going  to  accrue.  The  result  is  that  OMB 
review  has  continually  delayed  every  major  OSHA  standard,  with 
very  few  exceptions,  for  the  last  11  years  and  has  resulted  in  the 
substantive  modification  of  many.  For  example,  the  deletion  of  the 
short-term  exposure  limits,  which  were  absolutely  indispensable  to 
protect  workers  from  ethylene  oxide  or  from  asbestos — those  dele- 
tions were  made  not  because  OSHA  thought  they  were  a  good  idea 
but  because  OMB  directed  that  they  be  made. 

So  one  positive  approach  that  is  built  into  S.  1622  which  is  an 
absolutely  indispensable  element  of  any  legislation  is  to  place  a 
curb  on  the  power  of  the  Office  of  Management  and  Budget  to  su- 
pervise OSHA  rulemaking.  The  process  is  incredibly  cumbersome. 

At  present,  under  the  existing  executive  orders,  Presidential 
orders,  and  the  Paperwork  Reduction  Act,  the  Office  of  Manage- 
ment and  Budget  has  at  least  five  opportunities  to  delay  and  to 
weaken  OSHA  standards,  and  it  takes  every  single  one  of  them. 

For  instance,  the  delays  in  ethylene  oxide  caused  OSHA  to  miss 
court  orders;  it  caused  incredible  delays — and  I  can't  emphasize 
enough — delays  here  are  not  simply  time  passing.  Workers  die  be- 
cause of  the  delays  in  regulation. 

The  cadmium  standard,  which  is  now  in  its  sixth  year  of  consid- 
eration, leaves  in  the  lurch  300,000  workers  who  are  exposed  to 
cadmium  every  day  on  the  job.  OSHA's  estimates  about  the  death 
toll  the  delay  will  cause  are  staggering.  The  delays  here  are  not 
simply  incidental;  they  exact  a  terrible  toll  on  the  work  force. 

The  last  point  Fd  like  to  make,  Senator  Metzenbaum,  is  that  S. 
1622  represents  a  very  important  first  step  toward  real  OSHA 
reform,  but  I  think  there  are  some  deficiencies  in  the  bill  that  need 
to  be  strengthened  before  it  reaches  the  Senate  floor. 

One  point  that  I  make  in  my  testimony  that  I  would  like  to 
simply  mention  is  the  question  of  risk  assessment.  Risk  assessment 
now  is  the  engine  that  drives  all  health  and  safety  regulation. 
OMB  has  targeted  risk  assessment  as  its  next  project.  I  would  urge 
the  committee  to  look  at  ways  of  insulating  OSHA  from  being  di- 
rected by  OMB  on  how  to  perform  risk  assessment.  It  is  simply  too 
important  to  leave  to  the  bureaucrats. 

Thank  you  very  much,  Senator. 

[The  prepared  statement  of  Mr.  Vladeck  follows:] 
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STATEMENT  OF  DAVID  C.  VLADECK,   ESQ. , 
PUBLIC  CITIZEN  LITIGATION  GROUP 
BEFORE  THE  SENATE  COMMITTEE  ON  LABOR  AND  HUMAN  RESOURCES 
UNITED  STATES  CONGRESS 
ON  S.   1622,   THE  COMPREHENSIVE  OCCUPATIONAL 
SAFETY  AND  HEALTH  REFORM  ACT 
NOVEMBER  5,  1991 

Mr.  Chairman  and  members  of  the  Committee.     Thank  you  for 
the  opportunity  to  testify  on  the  Comprehensive  Occupational 
Safety  and  Health  Reform  Act,  which  will  add  much-needed 
protection  to  our  nation's  working  men  and  women. 

I  am  a  lawyer  with  Public  Citizen  Litigation  Group,  the 
legal  arm  of  Public  Citizen,  Inc.,  a  nationwide  advocacy 
organization  of  over  100,000  members  that  has  long  been  active  in 
protecting  the  rights  of  workers.     For  the  past  fourteen  years  I 
have  represented  labor  unions,  worker  groups,  and  public  health 
organizations  in  standard-setting  proceedings  before  the 
Occupational  Safety  and  Health  Administration  (OSHA) .     I  have 
also  represented  parties  in  federal  court  litigation,  both  in 
cases  to  compel  OSHA  to  take  action  and  to  challenge  OSHA 
standards  that  were  not  sufficiently  protective  of  workers.1 


1  See,  e.g. .  Ethylene  Oxide:  Public  Citizen  Health  Research 
Group  v.  Auchter.   702  F.2d  1150   (D.C.  Cir.   1983);  Public  Citizen 
Health  Research  Group  v.  Tvson.   796  F.2d  1479   (D.C.  Cir.  1986); 
Public  Citizen  Health  Research  Group  v.  Brock.  823  F.2d  626  (D.C. 
Cir.  1987) ;  Eazard  Communication:  United  Steelworkers  of  America 
v.  Auchter.   763  F.2d  728   (3d  Cir.   1985);  819  F.2d  1263   (3d  Cir. 
1987);  855  F.2d  130  and  862  F.2d  63   (3d  Cir.   1988);  Formaldehyde: 
International  Union,  UAW  v.  Penderarass.  878  F.2d  369   (D.C.  Cir. 
1989) ;  Benzene:  United  Steelworkers  v.  Rubber  Manufacturers 
Ass'n.   783  F.2d  1117   (D.C.  Cir.   1986):  Cadmium:  International 
Chemical  Workers  Union  v.  Penderarass.  830  F.2d  369   (D.C.  Cir. 
1987);  Order  in  No.  89-1357  (D.C.  Cir.,  Feb.  12,  1990);  Grain 
Dust:  National  Grain  and  Feed  Ass'n  v.  OSHA.  866  F.2d  717  (5th 
Cir.  1988)  ;  and  Lockout /tagout:  International  Union.  UAW  v.  OSHA, 
938  F.2d  1310   (D.C.   Cir.  1991). 
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Public  Citizen  strongly  supports  S.  1622  and  the  concepts  it 
embodies.    OSHA  reform  is  long  overdue.    As  explosions  in 
chemical  plants  and  fires  in  food-processing  facilities  remind  us 
almost  daily,  the  American  workplace  is  still  far  too  hazardous. 
Ten  thousand  American  workers  are  killed  every  year  on  the  job. 
Tens  of  thousands  more  are  disabled,  injured,  or  suffer  a 
significant  workplace-related  illness.    While  it  is  true  that  the 
rate  of  workplace  deaths  has  declined  since  the  enactment  of  the 
OSH  Act  two  decades  ago,  so  too  have  the  number  of  jobs  American 
workers  hold  in  the  historically  high-risk  smokestack  industries. 
And  injury  and  lost  work-day  rates  have  either  remained  stable  or 
have  increased  over  the  past  twenty  years.     This  statistic  is 
particularly  alarming  when  it  is  recognized  that  the  Bureau  of 
Labor  Statistics  does  not  even  count  those  workers  injured  as  a 
result  of  exposure  to  slow  acting  toxins  and  harmful  physical 
agents.     Thus  the  picture  is  even  grimmer  than  the  cold  Labor 
Department  statistics  reveal. 

Nonetheless,  these  statistics  make  evident  that  the  lofty 
goals  of  the  1970  OSH  Act  —  "to  assure  so  far  as  possible  every 
working  man  and  woman  in  the  Nation  safe  and  healthful  working 
conditions"  —  are  almost  as  out  of  reach  today  as  they  were 
twenty  years  ago.     The  system  is  broken  and  must  be  repaired  if 
this  aspiration  is  to  be  fulfilled. 

My  experience  with  OSHA  relates  primarily  to  the  standard- 
setting  process.     Thus,  I  will  focus  my  testimony  today  on  those 
portions  of  S.  1622  that  are  designed  to  improve  the  ability  of 
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OSHA  to  expedite  the  development  of  both  health  and  safety 
standards.     I  will  begin  by  discussing  those  provisions  of  S, 
1622  that  mark  a  real  step  forward  from  existing  law.     Then  I 
will  discuss  the  issues  that  are  vital  to  effective  OSHA  reform, 
but  are  left  unaddressed  by  S.  1622. 

S.    1622  MARKS  AN  IMPORTANT  STEP  FORWARD 

The  Need  For  Reform 

The  theory  underlying  Title  IV  of  S.   1622   (the  Reform  Act) 
is  that  OSHA's  standard-setting  process  is  fundamentally  flawed 
and  needs  to  be  overhauled.     That  assessment  is  unassailable. 
Over  the  past  decade,  OSHA  standard  setting  has  proceeded  at  a 
glacial  pace.     Few  standards  have  been  issued,  and  it  now  takes 
OSHA  four  or  five  years  to  issue  a  standard,  measured  from  the 
time  OSHA  first  recognizes  that  regulatory  action  must  be  taken. 
Delays  of  this  sort  are  intolerable  where  lives  and  health  are  at 
stake. 

Let  me  use  a  real-life  example  to  show  how  these  delays  and 
pitfalls  in  the  process  exact  a  shameful  toll  on  our  nation's 
workers.     Cadmium  is  a  soft,  malleable  metal  that  is  used  in  many 
industrial  settings.     Among  other  things,  cadmium  and  cadmium- 
containing  compounds  are  used  in  smelting  zinc,  copper,  and  lead 
ores,  in  battery  manufacturing,  in  pigments  and  plastics,  and  in 
metallurgy,  including  cadmium-plating,  welding,  and  solder. 
Nearly  three  hundred  thousand  workers  are  exposed  to  cadmium 
every  day  on  the  job. 
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OSHA's  existing  standard  for  cadmium  was  promulgated  as  a 
stop-gap,  consensus  standard  in  1971.     It  was  not  designed  to 
protect  workers  from  the  cancer  and  kidney  risks  now  known  to  be 
caused  by  cadmium  exposure;  rather,  it  was  intended  to  prevent 
toxic  effects  from  short-term  exposures  to  high-doses.  Following 
adoption  of  the  consensus  standard,  a  series  of  clinical  and 
epidemiological  studies  —  many  conducted  by  the  National 
Institute  for  Occupational  Safety  and  Health  (NIOSH)  — 
established  that  cadmium  causes  serious  and  irreversible  damage 
to  the  kidney,  as  well  as  both  lung  and  prostate  cancer.  These 
studies  provoked  concern  within  government  health  and  safety 
agencies.     Based  on  these  studies,  in  1976  NIOSH  urged  OSHA  to 
cut  the  permissible  exposure  limit  drastically.     Then,  in  1982, 
the  Environmental  Protection  Administration  (EPA)  recommended 
that  OSHA  reduce  the  exposure  limits  established  in  its  standard 
to  protect  workers  from  kidney  disease,  concluding  that  without  a 
reduction  in  exposures  "50  to  500  workers  per  year  will  be 
disabled  with  kidney  disease  requiring  dialysis"  due  to  cadmium 
exposure.     In  1984,  NIOSH  issued  a  current  intelligence  bulletin, 
again  calling  for  a  reduction  in  the  standard.     And  in  1985,  EPA 
issued  a  risk  assessment  predicting  that,  at  cadmium  levels 
permitted  by  OSHA,  there  could  be  as  many  as  51  excess  cancer 
deaths  per  1,000  workers  exposed  to  cadmium  over  a  working 
lifetime. 

The  most  important  development,  however,  took  place  in  1985 
when  a  team  of  NIOSH  epidemiologists  issued  a  report  on  a  study 
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of  cadmium  smelter  workers,  which  found  a  statistically 
significant,  230%  increase  in  lung  cancer  mortality  among  workers 
employed  at  a  smelter  for  two  or  more  years.     Based  on  their 
studies,  these  NIOSH  scientists  again  urged  OSHA  to  reduce  its 
standard. 

Notwithstanding  the  mounting  evidence  on  the  risks  cadmium 
poses  to  workers,  and  the  calls  by  other  federal  agencies  to 
reexamine  its  standard,  OSHA  never  responded  to  NIOSH' s  proposal 
that  the  cadmium  standard  be  upgraded.     From  OSHA's  regulatory 
agenda,  it  was  clear  that  OSHA  considered  cadmium  not  to  be  a 
priority.     To  break  this  regulatory  log-jam,  on  June  18,  1986, 
the  International  Chemical  Workers  Union  (ICWU)  and  Public 
Citizen  Health  Research  Group  (HRG)  filed  a  petition  with  OSHA 
asking  for  the  issuance  of  an  emergency  temporary  standard  under 
section  6(c)  of  the  OSH  Act.     Internal  OSHA  memoranda  developed 
to  assess  the  petition  (which  were  disclosed  years  later) 
estimated  that  at  actual,  current  exposure  levels,  each  six-month 
delay  in  lowering  its  standard  could  lead  to  as  many  as  250 
excess  cancer  deaths  and  3,750  cases  of  kidney  disease.  Despite 
these  dire  estimates,  OSHA  did  not  even  respond  to  the  petition. 
After  repeated  inquiries  went  unanswered,  ICWU  and  HRG  brought 
suit  in  June  1987  —  a  full  year  after  we  filed  our  petition  — 
to  compel  OSHA  to  take  action.     Only  after  our  lawsuit  was  filed 
did  OSHA  respond:     By  letter  dated  July  1,  1987,  the  agency 
agreed  that  cadmium  poses  a  significant  risk  to  workers  and  thus 
pledged  to  "embark  promptly"  on  an  expedited  rulemaking  on 
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cadmium.     OSHA  said  that  it  would  publish  a  proposed  rule  in  the 
Federal  Register  by  December  1987  and  a  final  standard  by  June 
1989.     According  to  OSHA,  this  was  the  fastest  schedule  possible. 
In  view  of  OSHA's  representation  that  it  would  move  swiftly  to 
regulate  cadmium,  the  court  dismissed  our  case. 

We  made  every  effort  to  hold  OSHA  to  its  commitment.  But, 
by  June  1989,  OSHA  had  not  even  issued  a  proposed  standard,  which 
is  of  course  only  the  first  formal  step  in  the  regulatory 
process.     Once  again,  we  had  no  avenue  of  redress  other  than  to 
return  to  court.     Given  OSHA's  failure  to  abide  by  its  prior 
representation,  it  was  not  surprising  that  this  time  the  court 
was  troubled  by  the  delays  apparently  endemic  to  the  process. 
Although  the  court  did  not  order  OSHA  to  complete  its  rulemaking 
by  a  date  certain,  in  a  December  1989  ruling  the  court  retained 
jurisdiction  over  the  case  and  has  carefully  monitored  OSHA's 
progress  every  step  of  the  way.     OSHA  estimated  that  it  would 
complete  the  rulemaking  within  two  years  of  the  December  1989 
ruling.     As  that  date  draws  nears,  it  is  apparent  that  OSHA  will 
have  a  difficult  time  complying  with  deadline  it  developed.  It 
is  highly  likely  that  we  will  have  to  make  a  third  trip  to  court 
to  keep  OSHA  from  returning  to  its  laggard  pace. 

I  recite  this  history  to  make  three  points.     First,  delays 
in  OSHA  rulemakings  cost  workers  dearly.     Since  July  1987,  when 
OSHA  promised  to  undertake  an  expedited  rulemaking  for  cadmium, 
four  and  a  half  years  have  elapsed,  and  we  will  be  lucky  if  we 
have  a  standard  in  place  by  January  or  February  1992  —  five  and 
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a  half  years  after  we  filed  our  petition.     Using  the  calculations 
OSHA  itself  made,  each  year  of  delay  may  lead  to  as  many  as  500 
excess  cancer  deaths  and  7,500  excess  cases  of  kidney  disease. 
Even  assuming  that  these  projections  significantly  overstate  the 
death  and  injury  toll  —  which  thev  do  not  —  the  toll  is 
nevertheless  tragic  and  staggering.     If  OSHA  had  issued  its 
standard  within  two  years  of  its  July  1987  commitment,  as  many  as 
1,000  excess  cancer  deaths  could  have  been  averted,  along  with 
thousands  of  cases  of  kidney  disease.     We  cannot  countenance 
delays  of  this  sort  with  the  lives  and  well-being  of  so  many 
workers  hanging  in  the  balance.2 

Second,  OSHA  cannot  be  trusted  to  comply  with  its  own  self- 
imposed  deadlines.     OSHA's  track  record  of  developing  standards 
in  the  absence  of  a  court  order  is  appalling.     With  few 
exceptions,  all  of  the  significant  health  standards  issued  by 
OSHA  in  the  past  decade  (ethylene  oxide,  benzene,  field 
sanitation,  formaldehyde,  and  the  expansion  of  the  Hazard 
Communication  Standard)  were  the  result  of  litigation  —  and  were 
not  OSHA-initiated.     Absent  continued  and  forceful  action  by  the 


2  Regrettably,  even  where  OSHA  does  not  need  to  evaluate 
complex  scientific  information,  the  delays  in  standard-setting 
are  every  bit  as  long.     For  instance,  it  took  OSHA  over  a  decade 
to  develop  its  lockout /tagout  standard,  which  it  estimates  will 
save  122  lives  and  prevent  over  28,000  injuries  involving  lost 
work  days  annually.     Assuming  that  OSHA  should  have  issued  this 
standard  in  two  years,  the  eight  year  delay  may  well  have  cost 
1,000  workers  their  lives  and  permitted  over  100,000  disabilities 
and  injuries. 
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courts,  OSHA's  rulemaking  process  drags  on  interminably.3 
Third,  the  invisible  but  heavy  hand  of  the  Office  of 
Management  and  Budget  (OMB)  adds  immeasurably  to  the  delays  and 
often  results  in  the  weakening  of  the  standards.     In  the 
litigation  over  cadmium,  the  government  lawyers  have  acknowledged 
that  OMB' s  involvement  adds  a  minimum  delay  of  several  months  at 
every  significant  stage  of  the  development  of  a  standards  Unless 
Congress  deals  effectively  with  the  problems  caused  by  time- 
consuming,  over-zealous,  and  misguided  OMB  review,  OSHA  reform 
cannot  fully  succeed. 

Section  401 

As  the  history  of  the  cadmium  rulemaking  demonstrates,  the 
improvements  embodied  in  section  401  are  long  overdue,.     I  have 
several  comments  with  regard  to  section  401. 

1.     At  the  outset,   let  me  commend  the  sponsors  of  S.  1622 
for  adding  teeth  to  the  petition  process  by  requiring  OSHA  to 
respond,  and  to  respond  promptly  or  face  judicial  action.  Over 
the  past  decade,  many  if  not  most  of  OSHA's  important  standards 
—  ethylene  oxide,  benzene,  formaldehyde,  cadmium,  and 
lockout/ tagout  —  were  initiated  by  petitions  filed  by  labor 
unions  and  public  health  organizations  like  Public  Citizen  Health 

3  OSHA's  track  record  of  meeting  scheduling  commitments  made 
to  courts  is  equally  dismal.    As  the  D.C.  Circuit  observed  in 
Public  Citizen  Health  Research  Group  v.  Brock.  823  F.2d  626,  629 
(1987)  "OSHA's  timetable  representations  have  suffered  over  the 
years  from  a  persistent  excess  of  optimism."    Indeed,  so  far  as  I 
am  aware,  in  the  absence  of  a  court  order,  OSHA  has  yet  to  comply 
with  a  time-table  representation  to  a  court. 
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Research  Group.     As  was  true  with  cadmium,  many  of  these 
petitions  simply  have  been  ignored  by  OSHA.     Others,   like  the 
petitions  for  emergency  standards  for  ethylene  oxide  and 
lockout/ tagout  were  effectively  denied  because  OSHA  merely  issued 
an  advance  notice  of  proposed  rulemaking  that  committed  the 
agency  to  do  nothing,  while  adding  another  layer  of  delay.  OSHA 
must  be  made  to  deal  responsibly  and  promptly  with  these 
petitions,  especially  since  they  have  played  a  key  role  in 
identifying  issues  of  critical  importance  to  workers. 

Equally  important  is  the  requirement  that  OSHA  give  careful 
consideration  to  recommendations  submitted  by  NIOSH  and  other 
government  health  and  safety  agencies.     Again,  the  cadmium 
experience  demonstrates  the  need  for  this  provision:  both  NIOSH 
and  EPA  called  on  OSHA  to  revise  its  standard  during  the  mid- 
1980s  (NIOSH  as  early  as  the  mid-1970s) ,  yet  OSHA  did  not  respond 
to  ■ —  and  was  not  compelled  to  respond  to  —  either  agency.  Had 
OSHA  been  forced  to  give  serious  consideration  to  NIOSH' s  and 
EPA's  views,  a  cadmium  standard  would  have  been  in  place  long 
ago. 

Also  vital  is  the  express  recognition  in  the  Act  that  OSHA 
decisions  to  deny  petitions  for  rulemaking  are  subject  to 
judicial  review  under  the  standards  ordinarily  applied  to  agency 
action.     Historically,  the  problem  has  not  been  that  the  courts 
have  shut  the  door  to  these  claims.     Rather,  because  there  is  not 
a  statutory  cause  of  action  for  challenges  to  OSHA's  denial  of 
petitions,  cases  challenging  OSHA's  failure  to  act  have  been 
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treated  as  mandamus  actions  under  the  All  Writs  Act,  28  U.S.C.  § 
1651(a).     Under  this  approach,  the  Courts  are  constrained  to  deny 
relief  unless  it  is  clear  that  OSHA  has  violated  a  non- 
discretionary  duty.     Thus,  even  if  it  is  plain  that  the  agency  is 
taking  a  clearly  unreasonable  position,  the  courts  must  stay 
their  hands.     S.  1622,  in  contrast,  will  free  the  courts  to 
compel  OSHA  to  take  action  where  the  agency's  position  is 
arbitrary,  capricious,  an  abuse  of  discretion,  or  otherwise  not 
in  accordance  with  law.     Under  the  Reform  Act,  OSHA  decisions  not 
to  act  will  be  subject  to  the  same  degree  of  scrutiny  as  all 
other  agency  decisions. 

2.  Section  401  is  designed  to  curb  the  egregious  delays  that 
now  typify  OSHA  standard-setting.     I  am  strongly  in  favor  of 
strict,  judicially  enforceable  time  limits.     And,  I  have  no 
quarrel  with  the  generous  time  limits  afforded  by  the  provision. 
In  practice,  they  will  give  OSHA  at  least  two  years  from  petition 
to  final  rule  —  a  time  that  is  sufficient  assuming  diligence  on 
the  agency's  part  and,  as  I  will  discuss  in  a  minute,  assuming 
lack  of  interference  by  0MB.     I  have  two  observations,  however, 
that  I  urge  the  Committee  to  consider  in  connection  with  its 
crafting  of  this  provision.4 

*  I  am  somewhat  troubled,  however,  by  the  precise  language 
used  in  the  judicial  review  provision,  which  may  give  courts  room 
to  reject  claims  that  OSHA  has  unreasonably  delayed  taking  action 
even  where  the  agency  has  violated  the  time  periods  established 
by  statute.     As  drafted,  the  provision  might  be  read  to  suggest 
that  the  violation  of  a  statutory  deadline  is  just  one  factor  a 
court  must  consider  in  a  case  challenging  the  agency's 
unreasonable  delay.     I  would  urge  the  Committee  to  clarify  and 

(continued. . . ) 
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To  begin  with,  part  of  the  delay  problem  is  one  of 
resources,     OSHA  has  on  hand  a  highly  professional,  dedicated 
staff  that  works  hard  to  keep  the  standard-setting  process 
moving.     There  is  no  lack  of  will  on  the  part  of  OSHA's  staff. 
But,  as  this  Committee  well  knows,  OSHA's  budget  and  personnel 
allotments  have  not  kept  pace  with  the  tasks  assigned  to  the 
agency.     For  these  time  limits  to  be  realistic  —  particularly 
when  coupled  with  the  expectation  that  OSHA  will  be  engaging  in 
multiple  rulemakings  at  once  —  greater  resources  must  be 
allocated  to  the  agency.    Without  resources  adequate  to  the  task 
time  limits  become  unmeetable  exhortations  that  end  up  being 
ignored  by  the  courts,  as  were  the  time  limits  built  into  the 
1970  Act. 

Moreover,  the  time  frames  proposed  in  S.  1622  raise  in  a 
stark  way  the  problem  of  0MB  interference.     Under  Executive 
Orders  12291  and  12498  and  the  Paperwork  Reduction  Act,  OMB 
generally  has  no  fewer  than  five  opportunities  to  review,  delay, 
and,  if  OMB  chooses,  kill  off  OSHA  standards. 

First,  in  order  to  gather  information  needed  to  determine 
whether  a  substance  or  safety  hazard  warrants  further 
examination,  OSHA  must  get  OMB's  approval  under  the  Paperwork 
Reduction  Act  to  conduct  surveys  and  contact  employers.     Some  of 
these  requests  have  been  denied,  and  these  requests  routinely 

4( .. .continued) 

strengthen  the  language  in  section  401(d)  to  emphasize  that, 
where  OSHA  has  not  complied  with  the  statute's  time  limits,  a 
court  will  compel  action  absent  the  most  extraordinary 
circumstances . 
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take  weeks  or  months  to  be  approved. 

Second,  in  order  to  list  a  project  —  even  a  preliminary 
evaluation  of  a  hazard  —  on  OSHA's  semi-annual  agenda,  OSHA  must 
get  OMB' s  approval  under  Executive  Order  12498.     OMB  memoranda 
direct  agencies  to  conduct  even  at  this  preliminary,  tentative, 
stage  a  mini  cost-benefit  analysis  to  demonstrate  to  OMB  that  the 
agency  is  considering  alternatives,  as  well  as  numerous-* 
regulatory  options. 

Assuming  that  OSHA's  proposed  action  clears  this  hurdle  and 
that  OSHA  decides  to  issue  a  notice  of  proposed  rulemaking,  we 
get  to  the  third  step.     Under  Executive  Order  12291,  OSHA  may  not 
publish  a  proposed  rule  until  it  persuades  OMB  that  the  standard 
passes  muster  under  the  strict  cost-benefit  test  embodied  in  the 
Executive  Order.     At  this  point,  OMB  review  is  intensive  and 
time-consuming  and  often  results  in  modifications  to  OSHA's 
proposal.     OSHA  must  also  expend  considerable  time  and  resources 
preparing  extensive  regulatory  analyses  for  OMB  to  justify  its 
standard  on  cost-benefit  grounds. 

Fourth,  OSHA  must  undergo  almost  the  same  review  under 
Executive  Order  12291  when  it  is  finalizing  a  standard  for 
publication.    Once  again,  OMB's  review  is  thorough  and 
cumbersome,  generally  taking  between  three  and  six  months,  though 
some  reviews  have  taken  even  longer.    At  this  point,  OMB  often 
directs  OSHA  to  alter  its  standard,  as  it  did  for  example/  for 
ethylene  oxide  and  asbestos,  where  OMB  directed  OSHA  to  eliminate 
the  portions  of  the  standard  imposing  a  short-term  exposure 
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limit.5 

Finally,  after  the  standard  has  been  published,  OMB  has 
authority  under  the  Paperwork  Reduction  Act  to  disapprove  the 
paperwork  requirements  imposed  by  the  standard.     OMB  has 
routinely  disapproved  critically  important  information- 
dissemination  requirements,  such  as  those  relating  to 
formaldehyde  and  the  Hazard  Communication  Standard. 

As  this  summary  of  OMB's  powers  makes  clear,  OMB  review  adds 
significant  delays  to  the  OSHA  regulatory  process.     I  recognize 
that  the  drafters  of  S.  1622  sought  to  curb  these  delays  by 
inserting  language  into  section  401(d)  that  directs  a  reviewing 
court  to  compel  OSHA  action  that  is  unreasonably  delayed  and 
admonishes  that  the  "Secretary's  desire  to  consult  with,  or  to 
receive  approval  from  any  other  Federal  agency  or  Federal 
executive  official,  shall  not  justify  the  withholding  or  delaying 
of  action  by  the  Secretary,  except  where  such  consultation  or 
solicitation  of  approval  is  required  by  Federal  law." 

This  provision  may  be  ineffective,  however,  for  several 
reasons.     To  start  with,  it  does  not  address  delays  that  have 
taken  place  prior  to  the  availability  of  judicial  review  --  even 
though  such  delays  are  commonplace.    What  is  more,  it  is  not 
entirely  clear  that  reviews  conducted  pursuant  to  Executive 
Orders  are  not  conducted  in  accordance  with  "Federal  law."  It 

5  In  both  cases,  courts  later  ruled  that  there  was  no 
evidence  to  support  the  deletion  of  the  short-term  exposure 
limits.     However,  the  process  of  forcing  OSHA  to  do  what  it 
wanted  to  do  initially  —  that  is,  include  a  short-term  limit  — 
took  years  and  undoubtedly  cost  dozens  of  workers  their  lives. 
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might  be  prudent  to  distinguish  between  statutory  requirements  on 
the  one  hand,  and,  on  the  other  hand,  requirements  imposed  within 
the  Executive  Branch.     And  lastly,  this  provision  is  only  a 
direction  to  the  courts.     It  would  certainly  be  preferable  for 
Congress  to  instruct  the  Secretary  that  he  or  she  may^nbt^engage 
in  OMB  review  activities  where  such  review  activities  could 
impair  OSHA's  ability  to  meet  the  deadlines  imposed  by  Congress. 

3.     Finally,  I  applaud  the  fact  that  section  401  resolves  a 
long-simmering  ambiguity  in  the  law,  which  has  engendered 
substantial  litigation.     Section  401(d)  amends  the  existing 
judicial  review  provision  of  the  OSH  Act  to  direct  that 
challenges  to  the  validity  of  a  standard  must  be  brought  either 
by  a  petition  for  review  filed  within  sixty  days  of  the  issuance 
of  a  final  rule  or  by  petitioning  OSHA  to  revoke  or  modify  the 
standard.     This  would  bring  an  end  to  the  recurrent  practice 
whereby  businesses  wait  to  challenge  the  validity  of  a  standard 
in  the  context  of  an  enforcement  proceeding,  which  often  takes 
place  years  after  the  standard  has  been  issued.     It  is  hardly 
unfair  to  require  businesses  to  raise  objections  to  OSHA 
standards  at  the  time  they  are  issued.     Unions  and  affected 
worker  groups  have  only  one  bite  at  the  apple,  and  there  is  no 
good  policy  reason  why  a  business  should  be  able  to  sit  on  its 
hands  for  years  before  raising  its  objections.     Moreover,  any 
asserted  hardship  that  is  imposed  by  this  "raise  them  or  lose 
them"  approach  to  objections  is  mitigated  by  the  fact  that  the 
Act  would  expressly  allow  any  interested  party  to  petition  OSHA 


14 


267 


to  revoke  or  modify  the  standard,  and  then  bring  suit  if  OSHA  was 
not  sufficiently  responsive.     This  provision  accommodates  all 
legitimate  interests  while  sparing  OSHA  the  burden  of  having 
forever  to  defend  in  litigation  the  validity  of  its  standards. 

Section  402 

Having  been  involved  in  two  recent  cases  that  have  focused 
on  the  degree  of  protection  OSHA  must  afford  workers  when  it 
promulgates  safety  standards,  I  am  particularly  gratified  to  see 
Congress  address  this  critical  issue.     Both  the  Fifth  and 
District  of  Columbia  Circuits  have  held  that  OSHA's  safety 
standards  may  be  less  protective  than  health  standards. 
International  Union.  UAW  v.  OSHA.   938  F.2d  1310   (D.C.  Cir.  1991); 
National  Feed  &  Grain  Ass'n  v.  OSHA.  866  F.2d  717   (5th  Cir. 
1988)  .     We  have  always  thought  that  this  argument  is  ill-founded, 
and  we  represented  labor  unions  in  both  cases  urging  the  opposite 
result.     Examining  the  statutory  text,  history  and  purpose  of  the 
1970  Act,  there  is  no  support  for  the  proposition  that  Congress 
insisted  upon  OSHA  issuing  the  most  protective  health  standards 
feasible  to  protect  workers  against  latent,  slow-acting  hazards, 
but  required  it  to  take  less  stringent  measures  to  protect 
workers  from  safety  hazards  —  such  as  grain  explosions  and  the 
unexpected  energization  of  equipment  — •  that  are  every  bit  as 
lethal,  but  the  impact  of  which  is  immediate.     Section  402 
resolves  this  anomaly  by  making  it  crystal  clear  that  workers 
deserve  as  much  protection  from  safety  hazards  as  they  do  from 
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health  hazards. 
Section  403 

This  provision  takes  an  important  first  step  in  improving 
our  understanding  of  the  incidence  of  occupationally-induced 
illnesses  and  diseases.     At  present,  the  Bureau  of  Labor 
Statistics  does  a  notoriously  poor  job  in  terms  of  assessing  the 
degree  of  workplace-related  illnesses,  as  opposed  to  injuries. 
As  I  explain  later  in  this  testimony,  while  I  commend  this 
measure,  the  Committee  needs  substantially  to  strengthen  OSHA's 
ability  to  gather  information  about  hazards  in  the  workplace  — 
including  exposure  monitoring  and  medical  surveillance. 

Section  404 

This  provision,  which  requires  the  public  docketing  of  all 
communications  relating  to  standard  setting,  including  those  from 
other  government  agencies,  represents  an  important  stride  forward 
in  stemming  the  tide  of  the  worst  abuses  by  0MB.  My 
understanding  is  that  this  provision  is  aimed  at  resolving  one  of 
the  problems  inherent  in  OMB  review;  namely  that  it  takes  place 
off  the  record  and  raises  the  possibility  that  OMB  is  serving  as 
a  back-door  conduit  for  industry  arguments  that  are  not  presented 
on  the  record  to  OSHA.     Indeed,  evidence  in  the  recent 
lockout/ tagout  litigation  demonstrates  that  this  scenario  is  not 
merely  hypothetical.     See  International  Union,  UAW  v.  OSHA,  938 
F.2d  1310   (D.C.   Cir.  1991). 
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I  am  in  full  agreement  with  the  goals  of  this  section,  but 
there  are  two  problems  with  the  way  it  is  currently  drafted. 
First,  the  requirement  applies  only  to  "government  agencies." 
The  Executive  Branch  has  always  argued  that  OMB  is  not  an 
"agency"  as  that  term  is  defined  in  the  Administrative  Procedures 
Act.     Moreover,  now  that  the  Competitiveness  Council  is  playing 
an  instrumental  role  in  supervising  OMB's  regulatory  review 
activities,   it  is  imperative  that  the  Council  be  covered  as  well. 
Yet  it  is  far  from  clear  that  a  court  would  hold  that  the  Council 
is  a  "government  agency."    If  this  provision  is  to  have  any 
meaning,  then  it  must  be  clarified  to  cover  both  OMB  and  the 
Competitiveness  Council. 

Second,  there  is  a  serious  timing  question  that  is 
unresolved  by  the  language  of  section  404.     Unless  OSJIA  is 
required  to  place  communications  on  the  record  shortly  after  they 
are  received  by  the  agency,  this  provision  can  easily  be 
circumvented.     Dumping  notes  of  communications  into  the  record  on 
the  day  the  record  closes  does  the  public  little  good,  although 
such  a  tactic  might  well  be  tolerated  under  the  literal  language 
of  this  provision.     Thus,  I  would  urge  the  Committee  to  modify 
the  language  of  this  important  provision  to  ensure  that  it 
requires  OSHA  promptly  to  place  such  communications  on  the  public 
record . 
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Section  405 

This  section  is  designed  to  avoid  a  recurrence  of  the 
shameful  twenty-year  interval  between  1971  when  OSHA  first 
adopted  its  consensus  standards,  and  1990,  when  they  were 
revised.     Many  of  the  consensus  standards  were  outdated  when  they 
were  adopted  in  1971,  and  standards  are  not  like  fine  red  wine 
that  improve  with  age.     By  the  time  they  were  reviewed  Tn  1990, 
many  of  the  consensus  standards  provided  no  meaningful  protection 
at  all  to  workers,  but  were  instead  obstacles  to  protection 
because  they  arguably  provided  a  defense  to  an  employer  cited 
under  OSHA's  general  duty  clause.     See  International  Union.  UAW 
v.  General  Dynamics.  815  F.2d  1570  (D.C.  Cir.),  cert,  denied.  108 
S.   Ct.   485  (1987). 

The  other  vital  feature  of  section  405  is  that  i«t  places  an 
obligation  on  OSHA  to  deal  principally  with  NIOSH's  proposed 
revisions;  not  those  of  American  Conference  of  Governmental 
Industrial  Hygienists  (ACGIH) .     When  OSHA  conducted  the  Air 
Contaminant  rulemaking  (more  commonly  known  as  the  PEL  update)  in 
1990,   it  relied  almost  exclusively  on  ACGIH 's  recommendations, 
even  though  they  were,  by  and  large,  far  less  worker-protective 
than  those  urged  by  NIOSH.     As  a  result,  the  standards  adopted  in 
the  PEL  update  are  really  the  lowest  common  denominator  in  terms 
of  the  protection  they  afford  to  workers,  and,  not  surprisingly, 
many  were  out  of  date  even  at  the  time  they  were  adopted.6 

6  See  Vladeck  &  Wolfe,  The  Politics  of  OSHA's  Standard- 
Setting.  19  Am.  Journal  of  Ind.  Medicine  801  (1991) (attacking 

(continued. . . ) 
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Section  406 

This  provision  requires  OSHA  to  fulfill  the  promise  it  made 
when  it  adopted  the  PEL  update,  which  changed  permissible 
exposure  limits  but  made  no  provision  for  monitoring  or  medical 
surveillance.     While  I  fully  support  the  need  for  this 
legislation,  I  am  puzzled  as  to  why  OSHA  is  given  an  additional 
two  years  to  establish  a  program  that  is  really  part  and  parcel 
of  the  PEL  update.     Without  monitoring  and  medical  surveillance, 
the  PEL  update  simply  placed  a  bigger  engine  in  a  car  which  still 
has  no  front  window,  no  speedometer  and  no  temperature  gauge.  It 
may  be  a  faster  car,  but  there  is  no  way  to  know  whether  there 
are  real  problems  in  the  workplace  without  these  vital 
safeguards. 

Sections  407  and  408 

These  provisions  require  OSHA  to  address  in  a  timely  and 
responsible  fashion  those  standards  it  has  already  committed 
itself  to  issuing.     This  legislation  is  essential  to  ensure  that 
these  vital  rulemakings  are  brought  to  their  swift  completion. 
There  is  at  least  one  omission,  however,  that  is  worthy  of 
consideration.     In  1988,  the  United  States  Court  of  Appeals  for 
the  Fifth  Circuit  directed  OSHA  to  revise  its  grain  dust  standard 
to  further  protect  workers  or  to  explain  why  such  a  revision  was 
not  warranted.     National  Feed  &  Grain  Ass'n  v.  OSHA,  866  F.2d  717 

6( . . .continued) 

OSHA's  reliance  on  the  recommendations  of  ACGIH  instead  of  NIOSH 
in  OSHA's  Air  Contaminant  Standard). 
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(5th  Cir.  1988)  .     Since  that  time,  OSHA  has  nominally  worked  on 
meeting  the  terms  of  the  remand  order,  but  has  yet  to  take  final 
action.     I  urge  that  a  tight  deadline  be  set  for  the  completion 
of  this  remand. 

8.   1622  NEEDS  TO  BE  STRENGTHENED 

As  I  have  said,  S.  1622  takes  important  strides  forward  in 
terms  of  improving  the  OSH  Act.     But  reform  comes  rarely  to  this 
important  statute,  and  I  would  be  remiss  if  I  left  here  today 
without  identifying  a  number  of  vital  areas  that  the  Committee 
should  address. 

First,  OSHA  must  be  given  far  broader  power  to  reguire 
monitoring  and  medical  surveillance  of  workers.     The  assumption, 
perpetuated  in  S.  1622,  is  that  OSHA  currently  may  not  require 
employers  to  engage  in  monitoring,  medical  surveillance,  and 
indeed  all  of  the  ancillary  protections  that  are  normally 
accorded  by  a  standard,  until  OSHA  has  formally  made  a  finding 
that  workers  are  facing  a  "significant  risk."    Particularly  with 
respect  to  monitoring,  this  limitation  places  the  agency  in  a 
straight-jacket.     OSHA  cannot  make  a  significant  risk 
determination  until  it  has  evidence  of  the  actual  exposure 
patterns  within  an  industry,  but,  at  the  same  time,  OSHA  may  not 
conduct  exposure  monitoring  on  a  wide-scale  basis  until  it  has 
made  a  significant  risk  determination.     It  is  a  classic  Catch-22. 
Not  surprisingly,  this  limitation  severely  hampers  OSHA's  ability 
to  take  prompt  action  even  when  faced  with  a  substance  that  is 


20 


273 


indisputably  harmful. 

Cadmium  is  a  case  in  point.    When  OSHA  denied  our  petition 
for  an  emergency  temporary  standard,  it  did  not  disagree  with  our 
assessment  of  the  magnitude  of  the  health  risks.     Rather,  OSHA's 
principal  argument  was  that  it  had  no  hard  data  regarding  actual 
workplace  exposure  patterns,  and  that  it  needed  time  (it  turned 
out  to  be  eighteen  months)  to  gather  that  data,  a  process  which 
was  of  course  made  problematic  by  OSHA's  lack  of  statutory 
authority  to  require  monitoring.     The  same  is  true  of  medical 
surveillance.     Surveillance  is  a  vital  detection  tool  that  might 
allow  OSHA  to  identify  problem  areas  more  quickly  and  provide 
treatment  to  workers  made  ill  on  the  job  more  expeditiously.  My 
point  is  simply  that  many  of  the  positive  steps  OSHA  may  now  take 
only  as  ancillary  measures  to  a  standard  are  valuable  in  their 
own  right.     They  should  be  used  even  where  OSHA  cannot  show  that 
workers  are  facing  a  significant  risk. 

Second,  OSHA  must  be  given  the  tools  to  collect  hard  data  on 
the  actual  costs  of  OSHA  standards.     This  concern  has  two 
aspects.     Initially,  I  would  urge  Congress  to  make  clear  what  I 
believe  was  implicit  in  the  1970  Act,  namely  that  OSHA  may  not 
weight  the  costs  of  standards  against  the  benefits.     I  assume 
that  S.  1622  aims  to  reaffirm  that  intent  in  section  402,  which 
requires  that  all  OSHA  standards  be  adopted  within  the  limits  of 
economic  and  technical  feasibility  ~  a  test  that  precludes 
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application  of  inflexible  cost-benefit  principles.7    But  while 
new  section  402  may  resolve  that  dilemma  for  OSHA  and  the  courts, 
it  does  not  necessarily  protect  OSHA  from  having  to  undergo  the 
rigors  of  0MB  review  under  Executive  Order  12291,  which  requires 
strict  cost-benefit  analyses t  or  indeed,  even  the  mini  cost- 
benefit  reviews  now  required  by  0MB  to  list  a  project  on  OSHA's 
semi-annual  agenda.     I  urge  that  Congress  make  it  abundantly 
clear  that  OMB  may  not  direct  the  Secretary  to  defend  OSHA  rules 
on  cost-benefit  grounds. 

The  second  aspect  of  this  problem  is  that,  to  the  extent 
that  costs  matter  —  and  they  do  because  OSHA  can  choose  lower- 
cost,  but  equally  effective  alternatives  —  OSHA  currently  has  no 
means  to  gather  accurate  data  concerning  costs.     As  things  now 
stand,  OSHA  almost  uncritically  accepts  industry  cost  estimates, 
even  if  they  are  transparently  implausible  or  clearly  inflated. 
The  Office  of  Technology  Assessment  documented  that  in  the  case 


7  To  the  extent  that  S.  1622  does  not  free  OSHA  of  cost- 
benefit  analyses,  OSHA  should  also  be  directed  to  revise  its 
calculation  of  the  benefits  of  regulation.     OSHA  ordinarily  does 
not  bother  to  make  even  a  good  faith  estimate  of  the  benefits. 
Rather,  all  OSHA  focuses  on  is  the  deaths  avoided.     But  with  many 
standards,  lockout/ tagout,  for  example,  the  real  monetary 
benefits  of  regulation  come  from  the  injuries  and  disabilities 
averted,     which  are  ignored  by  OSHA.     Indeed,  the  lockout/ tagout 
standard  is  the  best  illustration  of  this  point.     While  OSHA's 
benefit  assessment  focused  on  the  122  lives  saved  each  year  from 
the  standard,  it  ignored  the  fact  that  the  standard  will  prevent 
an  estimated  28,000  injuries  requiring  lost  work-days. 
Monetized,  these  benefits  are  enormous,  both  in  terms  of  avoided 
medical  and  rehabilitation  costs  and  the  drain  on  our  economy 
from  unproductive  workers.     Nor  does  OSHA  bother  to  examine  the 
benefits  to  industry  that  often  result  from  a  standard,  such  as 
increased  efficiency  and  savings  from  product  substitution,  as 
occurred  with  the  formaldehyde  standard. 
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of  cotton  dust,  industry  and  OS HA  cost  estimates  were  overstated 
by  several  hundred  percent.    OSHA  does  not  rely  on  industry 
submissions  out  of  choice;  as  a  practical  matter,  it  has  no 
ability  to  compel  submission  of  such  data  or  resources  to 
generate  its  own  data.     OSHA  must  be  empowered  to  compel  industry 
to  provide  it  with  accurate  cost  data,  without  the  encumbrance  of 
having  to  secure  OMB  approval  under  the  Paperwork  Reduction  Act 
each  time  OSHA  needs  to  survey,  industry. 

Third,  S.  1622  leaves  wholly  unaddressed  the  highly 
controversial  subject  of  risk  assessment.     Risk  assessment  is  the 
principal  tool  which  OSHA  and  other  health  and  safety  industries 
use  to  estimate  the  risk  posed  by  particular  hazards,  especially 
carcinogens.     At  least  with  respect  to  health  standards,  the  risk 
assessment  generally  determines  the  level  of  protection  accorded 
to  workers.     Unfortunately,  the  process  is  easily  manipulated, 
and  any  deviation  from  the  basic,  conservative  assumptions  that 
are  ordinarily  made  in  a  risk  assessment  can  result  in  a 
substantial  understatement  of  the  risk.     Bowing  to  industry  and 
OMB  pressure,  OSHA  in  fact  engaged  in  such  manipulative  tactics 
to  skew  the  outcome  of  the  formaldehyde  rulemaking,  although  the 
D.C.  Circuit  recognized  that  OSHA's  deviation  there  was  improper. 
International  Union.  UAW  v.  OSHA.  878  F.2d  369   (D.C.  Cir.  1989). 

I  raise  this  concern  not  so  much  because  I  fear  manipulation 
in  the  risk  assessment  process  by  OSHA,  but  because  it  is  clear 
that  this  is  the  next  area  of  intrusion  by  OMB.     In  the  past 
year,  OMB  has  indicated  its  fundamental  dissatisfaction  with  the 
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way  most  health  and  safety  agencies  conduct  risk  assessments,  and 
it  is  pressing  agencies  to  adopt  risk  assessment  principles  that 
would  result  in  expressions  of  risk  far  lower  than  those  ordinary 
risk  assessments  would  yield.     Most  academic  and  agency 
scientists  have  ridiculed  OMB' s  risk  assessment  ideas.     But  0MB 
has  a  record  of  getting  its  way,  and  given  the  centrality  of  risk 
assessment  to  the  regulatory  process,  this  issue  is  far*too 
important  to  leave  to  OMB's  mercy.     Thus,  I  would  urge  the 
Committee  to  lay  down  some  general  principles  for  OSHA  to  follow, 
especially  those  commonly  accepted  by  health  and  safety  agencies, 
such  as  the  use  of  the  multistage  model  and  the  upper  confidence 
limit.     Even  a  modest  effort  such  as  this  would  go  a  long  way 
towards  blunting  OMB's  attack. 

Finally,  S.  1622  does  not  tackle  the  repeal  by  disuse  of  the 
Act's  emergency  temporary  standards  provision,  section  6(c).  The 
original  Act  envisioned  this  provision  as  empowering  OSHA  to 
"shoot  first,  ask  questions  later"  when  confronted  with  an 
emerging  grave  hazard  in  the  workplace.     OSHA  was  given  the 
authority  to  promulgate  a  standard  that  would  take  effect 
immediately  and  stay  in  effect  while  OSHA  conducted  rulemaking  on 
a  final  standard.     OSHA  no  longer  uses  this  power,  largely  out  of 
fear  of  court  invalidation. 

There  can  be  no  question  that  OSHA  still  needs  the  power  to 
take  emergency  action  when  confronted  with  a  truly  grave  risk. 
This  grant  of  authority  needs  to  be  more  carefully  delineated, 
and  a  strong  message  must  to  be  sent  to  reviewing  courts  that 
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Congress  is  serious  about  OSHA  having  especially  wide  leeway  when 
exercising  this  power.     The  horrible  toll  exacted  by  the  delays 
in  the  cadmium  rulemaking  could  well  have  been  avoided  had  OSHA 
not  been  so  gun  shy  about  invoking  its  emergency  temporary 
standards  authority  under  section  6(c). 

*  *  * 

In  conclusion,  I  want  again  to  thank  the  Committee  for 
inviting  me  to  express  my  views  on  this  critically  important 
piece  of  legislation.     I  applaud  the  goals  set  in  S.  1622,  and  I 
urge  the  Committee  to  consider  strengthening  the  bill  along  the 
lines  suggested  above,  so  that  OSHA  may  be  given  all  of  the  tools 
it  needs  to  fulfill  its  responsibility  to  assure  that  all 
American  workers  have  safe  and  healthful  working  conditions. 
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Senator  Metzenbaum.  Thank  you  very  much,  Mr.  Vladeck. 

As  you  were  speaking  it  occurred  to  me  that  the  American 
people  get  upset  with  their  President  and  get  upset  with  their  Con- 
gress, and  that  is  very  understandable.  But  I  think  that  the  hidden 
hand  of  government,  about  which  less  than  one-tenth  of  one  per- 
cent of  the  American  people  have  any  knowledge,  is  the  Office  of 
Management  and  Budget.  The  Office  of  Management  and  Budget 
exercises  more  control  and  more  power  in  this  government  of  ours, 
and  although  it  is  responsive  to  the  President,  my  opinion  is  that 
95  percent  of  its  decisions  are  determined  at  the  OMB  and  are  not 
policy-driven  from  the  White  House — although  I  may  be  wrong 
about  that. 

Suffice  it  to  say  that  I  think  maybe  it  is  time  for  Congress  to 
direct  its  attention  to  the  powers  that  we  have  given  to  the  OMB 
because  I  think  it  has  become  a  nefarious  secret  hand  of  govern- 
ment about  which  the  people  know  very  little. 

Dr.  Ashford,  could  you  compare  Federal  enforcement  efforts  in 
occupational  safety  and  health  with  those  in  the  environmental 
area,  both  in  terms  of  resources  and  in  terms  of  authority  to  obtain 
immediate  abatement  of  hazards? 

Mr.  Ashford.  That's  a  tall  order.  I  teach  the  environmental  law 
courses  at  MIT,  and  let  me  make  a  few  comments  about  the  envi- 
ronment and  workplace  comparisons. 

First,  before  this  bill,  of  course,  the  fines  and  the  criminal  sanc- 
tions for  causing  workplace  injury  and  disease  were  practically 
zero  compared  to  what  was  available  in  the  environmental  legisla- 
tion, particularly  the  Toxic  Substances  Control  Act,  or  the  newly- 
created  Clean  Air  Act,  where  the  penalties  are  in  fact  very,  very 
severe. 

But  let  me  make  a  comparison  about  the  level  of  protection, 
standard  for  standard.  As  in  the  workplace,  in  environment,  we 
have  standards  for  carbon  monoxide,  sulfur  dioxide,  ozone,  lead— 
we  all  know  those  words.  It  turns  out  that  the  levels  of  protection 
in  the  environment  are  much  greater  than  they  are  in  the  work- 
place. 

But  more  than  that,  the  so-called  threshold  values,  some  600 
values  that  OSHA  is  obligated  to  follow,  without  exception  do  not 
regulate  the  carcinogenic  effects  of  chemicals.  In  contrast,  the  new 
Clean  Air  Act — because  Congress  in  its  wisdom  wrote  into  the  Act 
that  189  substances  which  are  in  fact  carcinogens  will  be  regulated 
by  the  maximum  achievable  control  technology.  So  Congress  on  the 
one  hand  is  driving  EPA  to  protect  the  public  and  is  continuing  to 
allow  the  neglect  of  the  workplace,  where  the  exposures  are  much, 
much  higher. 

I  think  this  is  an  inequity  which  must  be  addressed.  This  bill,  as 
I  indicated  earlier,  for  example,  allowing  attorney's  fees  for  peti- 
tions before  the  courts  at  the  discretion  of  the  court,  is  an  improve- 
ment. It  parallels  the  citizen's  suit  provision  of  the  Clean  Air  Act 
and  the  Toxic  Substances  Control  Act. 

I  don't  need  to  remind  you  that  OSHA  was  devastated  in  the 
1980's  compared  to  EPA.  As  bad  as  it  was  at  EPA  with  Ann  Gor- 
such,  you  hadn't  seen  anything  like  what  caused  the  Occupational 
Safety  and  Health  Administration's  demise.  It  lost  the  best  of  its 
professionals;  it  cannot  retain  staff;  it  cannot  obtain  staff.  And  Con- 
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gress,  even  if  it  passes  this  bill,  always  has  a  second  cat  to  skin 
which  is:  Don't  worry,  boys,  we're  not  going  to  allocate  resources  to 
the  effort. 

So  I  want  to  go  on  record  as  saying  we've  got  to  pass  this  bill, 
and  we've  got  to  allocate  the  resources  so  it  can  be  effectively  im- 
plemented. 

Senator  Metzenbaum.  Do  you  think  this  bill,  if  passed,  would 
foster  a  more  adversarial  relationship  between  management  and 
labor,  or  do  you  think  that  it  would  not  disturb  the  situation,  or 
would  perhaps  foster  a  better  relationship? 

Mr.  Ashford.  You  know,  it  is  very  interesting — when  you  have 
to  sit  down  to  dinner  with  somebody,  there  is  a  kind  of  civility  that 
emerges,  even  with  people  you've  had  to  bargain  with. 

I  was  interested  in  hearing  the  witnesses  this  morning — the  de- 
fensiveness  of  Phillips  Petroleum  that  emerged  after  the  accidents 
rather  than  a  spirit  of  cooperation,  because  there  never  was  a  way 
to  talk,  is  the  kind  of  thing  you  would  avoid  by  a  health  and  safety 
committee.  When  you  begin  to  talk  about  health  and  safety,  you 
begin  to  exhibit  joint  concern,  mutual  interest.  It's  not  just  wishful 
thinking.  The  better  corporations  in  this  country,  some  of  which 
were  here  today,  have  seen  that  in  order  to  meet  our  competitive- 
ness requirements,  to  improve  the  environment,  they  have  to  have 
labor  as  a  partner. 

This  is  not  an  entree  into  unionization.  In  fact  you  could  argue 
that  a  health  and  safety-mandated  committee  would  forestall 
unionization  because  there  would  be  a  defusing  of  the  issues.  No,  I 
don't  think  there  is  an  adversarial  likelihood  and  fallout  from  this. 
I  think  this  will  promote  a  dialogue  that  is  long  since  needed. 

Senator  Metzenbaum.  Just  one  last  question.  You  are  a  profes- 
sional in  this  field.  Have  you  heard  of  any  cases  where  the  health 
and  safety  committee  has  created  much  more  tension  than  previ- 
ously existed? 

Mr.  Ashford.  In  the  20  years  that  I  have  looked  at  management 
and  labor  relations,  I  know  of  no  instance  when  in  fact  that  has 
been  the  case. 

Senator  Metzenbaum.  That's  my  feeling,  that  somehow,  as  you 
say,  when  you  break  bread  together,  when  you  sit  down  and  reason 
together — and  there  is  really  nothing  adversarial  about  wanting  to 
have  safety  in  the  workplace — it's  all  a  plus  or  a  positive,  and  the 
suggestion  that  there  are  some  negatives  about  it,  I  have  difficulty 
in  finding  that  at  all. 

Mr.  Ashford.  I  think  we  should  take  the  endorsement  of  Ford 
and  the  other  automobile  companies  for  this  mechanism.  American 
industry  should  wake  up  and  smell  the  coffee.  Our  automobile  in- 
dustry is  becoming  more  and  more  competitive,  and  it  couldn't  do 
it  without  labor. 

Senator  Metzenbaum.  Mr.  Vladeck,  you  point  out  in  your  testi- 
mony that  under  current  law,  health  benefits  are  based  on  a  safety 
standard,  while  safety  standards  are  based  on  a  cost-benefit  stand- 
ard. Can  you  explain  what  the  difference  is  and  whether  such  a 
distinction  is  justified?  , 

Mr.  Vladeck.  It  is  an  important  question,  and  Im  glad  it  got 
raised.  The  initial  OSHA  statute,  section  6(b)(5),  talks  about  the 
regulation  of  physical  hazards  and  toxic  substances.  There  has  long 
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been  a  question  raised  in  the  courts  about  whether  that  provision 
also  applies  to  safety  standards  such  as  the  grain  dust  standard, 
which  had  to  do  with  the  control  of  explosions,  or  the  lockout/ 
tagout  standard,  which  had  to  do  with  the  control  of  hazardous 
energy. 

Recently,  two  courts  have  ruled  that  safety  standards  are  not 
issued  under  section  6(b)(5)  of  the  statute,  but  are  issued  under  the 
definitional  provision  in  the  OSHA  Act  section  3(8),  which  simply 
talks  about  standards.  And  those  courts  have  held  that  a  lesser 
standard  of  protection  may  be  offered  where  OSHA  is  dealing  with 
safety  standards. 

Now,  it  strikes  me  as  anomalous  to  say  the  least  that  a  worker 
should  have  less  protection  from  an  explosion  like  a  grain  dust  ex- 
plosion or  the  petrochemical  explosions  that  we  heard  about  this 
morning,  or  about  the  harmful  release  of  physical  energy  which 
happens  in  a  lockout /tagout  accident  like  Ms.  Skala  told  us  about 
this  morning,  than  exposure  to  some  latent,  slow-acting  toxin  like 
ethylene  oxide  or  benzene.  Yet  that  is  the  approach  OSHA  has 
adopted,  and  that  is  the  approach  that  the  courts  have  endorsed. 

One  point  that  I  make  in  my  testimony  is  I  am  very  gratified  to 
see  that  Congress  is  trying  to,  I  believe,  restore  the  original  intent 
in  the  1970  Act,  to  treat  all  hazards  in  the  same  manner  and  to 
require  the  maximum  degree  of  protection  that  can  be  achieved, 
constrained  only  by  the  limits  of  technological  and  economic  feasi- 
bility. 

Senator  Metzenbaum.  You  indicated  in  your  testimony  that  you 
had  some  thoughts  as  to  how  the  bill's  provisions  could  be  im- 
proved upon  with  respect  to  undue  OMB  interference.  My  staff 
would  be  very  happy  to  meet  with  you  and  gain  the  benefit  of  your 
views  because  I  think  it  is  a  serious  problem;  I  have  some  thoughts 
myself  about  what  Congress  ought  to  do  vis-a-vis  OMB,  but  we'd  be 
very  happy  to  have  you  come  in  and  talk  with  us. 

I'd  like  to  thank  the  witnesses  for  a  most  productive  discussion. 
Before  we  adjourn,  I'd  like  to  introduce  in  the  record  an  excellent 
special  report  on  workplace  safety  and  health  that  appeared  in  the 
Dayton  Daily  News  this  past  June.  It  was  a  superb  piece. 

I'd  also  like  to  include  in  the  record  statements  in  support  of  the 
OSHA  reform  bill  by  the  United  Turnpike  Workers,  the  American 
Public  Health  Association,  the  International  Federation  of  Profes- 
sional and  Technical  Engineers,  and  Professor  Clyde  W.  Summers, 
University  of  Pennsylvania. 

[The  report  and  additional  prepared  statements  submitted  for  the 
record  follow:] 
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Editors:  This  is  a  part  of  a 
Dayton  Daily  Hews  series  on  the 
Occupational  Safety  and  Health 
Administration.  It  is  embargoed 
until  Sunday,  June  2 


By  Mike  Casey  and  Russell 
Carol lo 

DAYTON  DAILY  NEWS 

Cleveland  King's  workday  was 
almost  over  when  a  strong 
Georgia  wind  toppled  a  15-foot 
concrete  block  wall  on  him, 
killing  him  and  another  worker. 

The  federal  government  said 
King's  employer  neglected  to 
brace  the  wall  with  two-by- 
fours  on  that  July  1986  day 
near  Atlanta.   It  imposed  a  fine 
for  two  ""serious''  violations 
of  workplace  safety  standards. 

The  fine  was  $2. 

Twenty  years  ago  the  federal 
government  pledged  to  assure 
safe  and  healthful  working 
conditions  for  all  Americans. 

But  an  eight-month  Dayton  Daily 
News  examination  found  the 
system  created  to  do  this 
fails.   It  fails  because  the 
government  doesn't  compel 
employers  to  make  safety  a 
priority.  It  fails  because 
negligent  employers  have  little 
fear  of  serious  punishment  when 
workers  are  killed  or  maimed. 

The  Daily  News  reviewed 
thousands  of  documents, 
interviewed  more  than  2  00 
people  and  analyzed  nearly  2 
million  computer  records  from 
the  Occupational  Safety  and 
Health  Administration,  the 
federal  agency  that  oversees 
workplace  safety  and  health. 
Among  the  findings: 


♦Employers  routinely  pay  small 
fines  when  found  at  fault  for 
accidents,  even  when  workers 
are  killed  or  crippled.  The 
OSHA  median  fine  for  such 
accidents  from  1972  through 
1990  was  $500. 

OSHA  never  hears  about  many 
workplace  deaths  because  it 
relies  on  the  media  or  the 
employers  themselves  to  report 
them.  OSHA's  director  estimates 
it  misses  40  percent  to  60 
percent. 

♦Employers  running  unsafe 
workplaces  need  not  fear 
criminal  prosecution.  In  20 
years,  only  one  employer  has 
been  sent  to  jail  for  violating 
federal  workplace  safety 
standards. 

*The  regulatory  system  varies 
from  state  to  state,  with  a  few 
of  them  setting  their  own 
tougher-than-OSHA  safety 
standards.  The  amount  -  and 
quality  -  of  government 
oversight  depends  on  where  you 
live. 

*The  government  is  slow  in 
setting  safety  standards.  OSHA 
proposed  tougher  chemical  plant 
regulations  after  a  1984 
disaster  in  Bhopal,  India, 
killed  more  than  2,000.  The 
regulations  still  await 
adoption,  despite  scores  of 
deaths  in  U.S  plants. 

*0SHA  greatly  reduced  on-site 
inspections  after  President 
Ronald  Reagan  took  office  in 
1981,  and  changed  its 
philosophy  to  be  more 
cooperative  with  business.  The 
changes  made  it  easier  for 
companies  to  let  hazards  go 
uncorrected. 
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Gerard  F.  Scannell,  who  became 
director  of  OSHA  in  1989,  said 
he  does  not  believe  many 
employers  willfully  risk  the 
lives  of  employees. 

For  those  employers  that  do, 
the  agency  increased  maximum 
penalties  March  1. 

A  willful  violation  of  an  OSHA 
standard  can  cost  a  company  up 
to  $70,000,  a  seven-fold 
increase.  The  maximum  penalty 
for  not  reporting  a  fatal  or 
serious  accident  is  $7,000. 
Under  the  old  system,  the 
agency  usually  fined  companies 
$400,  an  OSHA  spokesman  said. 

Few  companies  pay  dramatic 
fines  following  a  worker's 
death.  The  median  fine 
following  a  death  or  serious- 
injury  accident  in  1990  was 
$890,  according  to  the  Daily 
News  computer  analysis. 
Adjusted  for  inflation,  that  is 
less  than  half  what  the  median 
fine  was  in  1972. 

OSHA  doesn't  know  about  many 
dead  workers  because  of  its 
reliance  on  companies  to  report 
themselves.  A  Daily  News 
examination  of  records  from 
Oklahoma  and  Arkansas  - 
selected  because  of  their 
record-keeping  systems  -  found 
as  much  as  one  fourth  of 
workplace  fatalities  were  not 
reported  to  the  agency. 

Benny  Oliver's  death  was  one 
never  reported  to  OSHA.  He  was 
electrocuted  in  1989  while 
painting  at  an  Osceola, 
Arkansas,  cabinet  company. 

The  agency  did  not  learn  about 
the  death  until  a  reporter 
telephoned  two  years  later.  The 
time  limit  to  issue  a  citation 
against  Oliver's  employer 
expired. 


OSHA  didn't  know  the  Aerlex 
Corp.  fireworks  plant  in 
Hallett,  Oklahoma,  existed 
until  21  people  died  following 
an  June  25,   1985,  explosion. 

OSHA  fined  Aerlex  $58,000  but 
never  collected  because  the 
company  went  out  of  business. 
The  plant  was  never  inspected 
because  it  was  not  on  OSHA's 
list  of  fireworks  plants. 

Many  companies  continue  to 
violate  safety  standards  again 
and  again  despite  citations 
following  deaths  and  serious 
injuries  to  their  employees. 

Bethlehem  Steel  Corp. 's 
Sparrows  Point  Works  near 
Baltimore  had  2  6  fatal  or 
serious-injury  accident 
investigations  from  1972 
through  1990  -  more  than  any 
other  worksite  in  America,  the 
Daily  News  computer  analysis 
showed. 

Safety  investigation  records 
show  the  company  violated 
government  safety  standards, 
failed  to  adequately  train 
workers  and  failed  to  follow 
employee  complaints  about 
hazards. 

Congress  created  OSHA  in  1970 
as  part  of  the  nation's  first 
comprehensive  federal  system  to 
protect  workers. 

States  are  permitted  to  run 
their  own  safety  program  with 
federal  financial  help.  Twenty- 
one  states  do  this,  including 
some  that  set  tougher  standards 
than  required  by  OSHA. 

This  system  means  that  workers 
living  in  one  state  often  have 
one  set  of  safety  standards 
while  those  in  a  neighboring 
state  have  another. 
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In  Kentucky,  employers  who 
discriminate  against  a  worker 
who  reports  a  safety  problem 
can  be  fined  $10,000.  Ohio, 
because  it  is  under  the  federal 
system,  has  no  such 
whistleblower-protection  fine. 

Fines  reached  their  lowest 
level  under  the  Reagan 
administration  in  1982,  when 
the  median  fine  was  $3  20  in 
accidents  that  resulted  in 
death  or  serious  injury,  the 
Daily  News  computer  analysis 
showed . 

With  the  start  of  the  Reagan 
administration,  OSHA  changed 
its  reputation  and  philosophy 
"from  one  of  adversarial 
enforcement  to  one  of 
cooperative  assistance, 1 1 
according  to  a  1981  report  to 
the  president. 

Under  Reagan,  OSHA  began  a 
now-discontinued  policy  of 
conducting  ""records-only 
inspections. 1 1  Inspectors  would 
check  company  injury  records, 
and  if  the  records  showed  the 
injury  rate  was  below  the 
national  average  for  facilities 
of  its  kind,   inspectors  could 
leave  without  investigating 
further . 

In  1982,  an  OSHA  inspector 
looked  at  the  injury  records  of 
the  Film  Recovery  Systems  Inc. 
plant  in  Illinois,   found  the 
rate  to  be  below  the  national 
average  and  left. 

Three  months  later,  Stefan 
Golab,  a  Polish  immigrant 
whose  job  at  the  plant  was  to 
take  silver  from  film,  died  of 
cyanide  poisoning. 

""Had  the  OSHA  inspector  gone 
in  and  observed  the  conditions 
on  the  plant  floor,  he  would 
have  seen  70  vats  full  of 


foaming  used  film  from  which 
cyanide  vapors  were  being 
released,  the  floor  covered 
with  cyanide  contaminated 
solutions,  warning  labels 
erased  from  cyanide  containers 
and  immigrant  workers  -  many  of 
them  unable  to  speak  English  - 
unaware  of  the  unsafe 
conditions,11  U.S.  Rep.  Tom 
Lantos  told  a  congressional 
hearing  in  1988. 

OSHA  fined  the  company  $4,000, 
later  reduced  it  to  $2,000  and 
never  collected  after  the 
company  went  out  of  business, 
said  Jay  Magnuson,  an  assistant 
state ■ s  attorney  in  Cook 
County,  111.,,  who  prosecuted 
the  company  on  criminal  charges 
under  state  law. 

Film  Recovery's  president, 
plant  manager  and  plant  foreman 
are  awaiting  trial  after  an 
appeals  court  reversed  their 
murder  convictions. 

In  20  years,  only  one  employer 
has  gone  to  prison  for 
violating  federal  Occupational 
Safety  and  Health 
Administration  standards. 

In  that  case,  the  owner  of  a 
construction  company  went  to 
jail  after  two  workers  died 
when  an  unsupported  trench 
collapsed.  He  served  45  days. 

OSHA  fined  the  $12  billion-a- 
year  Phillips  Petroleum  Co. 
$720  following  an  Aug.  24, 
1989,  explosion  at  the  Phillips 
66  Houston  Chemical  Complex  in 
Pasadena,  Texas. 

Union  investigators  said  under 
trained  contract  workers 
triggered  the  explosion  by 
opening  a  valve  by  mistake. 
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Two  months  after  the  first 
accident,  another  explosion 
shook  the  same  plant.  This  time 
23  people  died  and  314  were 
injured. 

Again,  union  investigators  said 
the  explosion  was  triggered  by 
undertrained  contract  workers 
who  opened  a  valve. 

Following  the  second  explosion, 
CSHA  uncovered  internal 
docximents  that  showed  Phillips 
knew  about  the  problems  and 
failed  to  correct  them. 

Phillips  said  all  employees  are 
warned  about  opening  valves  and 
is  appealing  OSHA's  proposed 
$5.7  million  fine. 

On-the-job  deaths  are  down  from 
when  industries  such  as  steel- 
making  employed  more  people. 
But  the  workplace  injury  rate 
went  up  in  the  '80s  and  the 
number  of  days  workers  spent 
off  the  job  skyrocketed. 

Occupational  accidents  cost  the 
country  $50  billion  in  1989, 
the  National  Safety  Council 
said.  That's  more  than  twice 
what  the  federal  government 
allocated  for  education  in 
1990. 

The  $2  fine  that  followed 
Cleveland  King's  death  near 
Atlanta  was  among  the  lowest 
paid  by  any  company  in  America 
over  the  last  20  years,  the 
Daily  News  computer  analysis 
showed . 

Tom  Brown,  an  area  director  for 
OSHA  in  Atlanta,  said  the 
agency  fined  the  company  only 
$2  because,  at  the  time,  OSHA 
had  no  regulation  for  bracirg 
concrete  walls.  The  general 
contractor  paid  a  $480  fine. 


As  a  result  of  the  accident  and 
others  like  it,  Brown  said  OSHA 
adopted  a  regulation  for 
bracing  concrete  walls  on  June 
16,  1988.  That  was  nearly  two 
years  after  the  two  workers 
died. 

Mary  Monday,  the  mother  of 
King's  son,  learned  of  the  $2 
fine  this  year  when  a  reporter 
called  for  comment. 

^That's  all  they  had  to  pay? 
Two  dollars?, '•  said  Monday. 

don't  think  that  was  worth 
their  lives. ' ' 
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Editors:  This  is  a  part  of  a 
Dayton  Daily  Hears  series  on  the 
Occupational  Safety  and  Health 
Administration.  It  is  embargoed 
until  June  2. 


By  Russell  carollo 

DAYTON  DAILY  NEWS 

The  man  charged  with  protecting 
America's  workers  thinks 
company  executives  know  better 
than  to  skimp  on  safety  and 
risk  the  lives  of  their 
employees . 

"I  cringe  to  think  that  there 
is  any  employer  out  there  that 
is  willing  to  risk  the  life  of 
(an)  employee, ' 1  Gerard  F. 
Scannell  said  in  an  April 
interview.   ""I'll  tell  you  why: 
It's  bad  business.  It  cost  them 
too  much. 

""Why  would  they  do  that?  I 
hear  there  are  some  bad 
employers  out  there.  Well,  I 
sure  haven't  met  many  of 
them. ' • 

Scannell,  the  former  corporate 
safety  director  for  Johnson  & 
Johnson,  became  head  of  the 
federal  Occupational  Safety  and 
Health  Administration  in 
October  1989. 

He  blames  bad  communication 
between  corporate  heads  and 
lower-level  managers  for  health 
and  safety  problems. 

""Most  companies  have  some  kind 
of  a  message  that  comes  out  on 
health  and  safety  ...  I  think 
sometimes  their  message  does 
not  hit  the  foremen  or  the 
supervisors  or  the  managers, 
and  it's  not  explained  or 
interpreted  the  way  they  want 
it  to  be. 


""I  think  that's  important.  I 
think  that's  an  issue  in  this 
country  that  I  am  working  to 
try  to  resolve. • ' 

Scannell  attributed  increases 
in  the  workplace  injury  rate  to 
new  types  of  illnesses  such  as 
carpal  tunnel  syndrome  and  to 
better  reporting. 

""It's  not  that  there's  more 
injuries  and  illness,  as  a 
general  statement. • '  he  said. 
""There  may  be  in  some  specific 
companies. ' * 

Scannell  sees  OSHA  as  an  agency 
that  needs  to  be  tough,  but 
fair  -  a  watchdog  of  worker 
safety,  and  a  resource  to 
employers  who  want  to  make 
their  workplaces  safer. 

""I'm  interested  in  a  balanced 
program,  and  a  balanced 
program,  to  me,  means  . . . 
consistent  enforcement  but 
above  all,  fair  enforcement  of 
the  regulations  and  the 
standards  in  OSHA, • '  he  said. 

Scannell,   56,  worked  for  OSHA 
eight  years  before  going  to 
Johnson  &  Johnson.  Before  that, 
he  was  a  safety  expert  for 
private  companies  and  for  the 
U.S.  Navy. 

He  is  the  eighth  assistant 
secretary  of  labor  for 
occupational  safety  and  health. 
Two  predecessors  who  stayed  the 
longest  and  made  significant 
philosophical  impressions  on 
the  agency  were  Eula  Bingham 
and  Thorne  G.  Auchter. 

Bingham,  a  professor  of 
toxicology  who  was  appointed 
under  President  Carter,  headed 
OSHA  from  1977  to  1981.  Under 
Bingham,  OSHA's  reputation 
became  that  of  a  tough  cop 
watching  over  the  workplace  and 
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protecting  workers. 

Under  Auchter,  Reagan's 
replacement  for  Bingham  and  a 
former  construction  executive, 
OSHA  changed  its  reputation  and 
its  philosophy,   ~~from  one  of 
adversarial  enforcement  to  one 
of  cooperative  assistance, 1 ' 
OSHA  records  show.  Citations 
against  businesses  dropped 
significantly,  and  total  fines 
dropped  to  nearly  20  percent  of 
what  they  were  under  Bingham. 

In  recent  years  and  since 
Scannell  returned  to  OSHA,  the 
agency  has  made  changes.  On 
March  1,   it  increased  maximum 
fines  for  the  first  time,  and 
implemented  a  minimum  penalty 
of  $5,000  for  willful 
violations.  The  agency  also  is 
discussing  a  new  system  for 
finding  dangerous  worksites. 

Fines  against  businesses  have 
more  than  doubled  since  1987 
and  more  workplace  hazards  have 
been  eliminated,  OSHA  records 
show.  Although  the  agency  does 
fewer  inspections,  its 
inspectors  are  spending  more 
hours  at  each  site. 

Scannell  wants  to  improve  on 
the  40  percent  to  60  percent  of 
workplace  deaths  that  he  said 
go  reported  to  the  agency.  But, 
he  said,   ""I  don't  know  how  or 
why  this  occurs. ' ' 

Scannell  also  acknowledged  that 
the  government  takes  too  long 
to  adopt  safety  standards.  The 
Dayton  Daily  News  found  that 
OSHA  sometimes  took  years  to 
adopt  safety  standards  to 
address  new  workplace  hazards. 

"""Well,   it's  a  problem.  It's 
the  process,  and  some  people 
would  like  to  change  the 
process, ' '  he  said.  ~~And 
that's  something  we'd  like  to 


look  at  too. 

" " . . . Due  process  is  what  we ' re 
dealing  with.   Is  it  lengthy? 
Does  it  take  time?  Yes,   it  , 
does,  but  we're  following  what 
is  mandated  by  the  Congress. • ' 

Still,  Scannell  said,  OSHA 
employees  are  ~ "trying  to  do 
the  best  possible  job  for 
saving  lives  in  America. 

""I  couldn't  have  inherited  a 
better  organization. ' ' 
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Editors:  This  is  a  part  of  a 
Dayton  Daily  Heirs  series  on  the 
Occupational  Safety  and  Health 
Administration.  It  is  embargoed 
until  June  2 . 


By  Russell  Carollo 

DAYTON  DAILY  NEWS 

The  man  charged  with  protecting 
America • s  workers  thinks 
company  executives  know  better 
than  to  skimp  on  safety  and 
risk  the  lives  of  their 
employees . 

"  "I  cringe  to  think  that  there 
is  any  employer  out  there  that 
is  willing  to  risk  the  life  of 
(an)  employee, • '  Gerard  F. 
Scannell  said  in  an  April 
interview.   ""I'll  tell  you  why: 
It's  bad  business.   It  cost  them 
too  much. 

""Why  would  they  do  that?  I 
hear  there  are  some  bad 
employers  out  there.  Well,  I 
sure  haven't  met  many  of 
them. •  ' 

Scannell,  the  former  corporate 
safety  director  for  Johnson  & 
Johnson,  became  head  of  the 
federal  Occupational  Safety  and 
Health  Administration  in 
October  1989. 

He  blames  bad  communication 
between  corporate  heads  and 
lower-level  managers  for  health 
and  safety  problems. 

""Most  companies  have  some  kind 
of  a  message  that  comes  out  on 
health  and  safety  ...  I  think 
sometimes  their  message  does 
not  hit  the  foremen  or  the 
supervisors  or  the  managers, 
and  it's  not  explained  or 
interpreted  the  way  they  want 
it  to  be. 


""I  think  that's  important.  I 
think  that's  an  issue  in  this 
country  that  I  am  working  to 
try  to  resolve. • • 

Scannell  attributed  increases 
in  the  workplace  injury  rate  to 
new  types  of  illnesses  such  as 
carpal  tunnel  syndrome  and  to 
better  reporting. 

""It>s^not  that  there's  more 
injuries  and  illness,  as  a 
general ^statement. ' '  he  said. 
""There "may  be  in  some  specific 
companies. • ' 

Scannell  sees  OSHA  as  an  agency 
that  needs  to  be  tough,  but 
fair  -  a  watchdog  of  worker 
safety,  and  a  resource  to 
employers  who  want  to  make 
their  workplaces  safer. 

""I'm  interested  in  a  balanced 
program,   and  a  balanced 
program,  to  me,  means  . . . 
consistent  enforcement  but 
above  all,   fair  enforcement  of 
the  regulations  and  the 
standards  in  OSHA, • '  he  said. 

Scannell,   56,  worked  for  OSHA 
eight  years  before  going  to 
Johnson  &  Johnson.   Before  that, 
he  was  a  safety  expert  for 
private  companies  and  for  the 
U.S.  Navy. 

He  is  the  eighth  assistant 
secretary  of  labor  for 
occupational  safety  and  health. 
Two  predecessors  who  stayed  the 
longest  and  made  significant 
philosophical  impressions  on 
the  agency  were  Eula  Bingham 
and  Thorne  G.  Auchter. 

Bingham,  a  professor  of 
toxicology  who  was  appointed 
under  President  Carter,  headed 
OSHA  from  1977  to  1981.  Under 
Bingham,  OSHA's  reputation 
became  that  of  a  tough  cop 
watching  over  the  workplace  and 
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protecting  workers. 

Under  Auchter,  Reagan's 
replacement  for  Bingham  and  a 
former  construction  executive, 
OSHA  changed  its  reputation  and 
its  philosophy,   ""from  one  of 
adversarial  enforcement  to  one 
of  cooperative  assistance, ' 1 
OSHA  records  show.  Citations 
against  businesses  dropped 
significantly,  and  total  fines 
dropped  to  nearly  20  percent  of 
what  they  were  under  Bingham. 

In  recent  years  and  since 
Scannell  returned  to  OSHA,  the 
agency  has  made  changes.  On 
March  1,   it  increased  maximum 
fines  for  the  first  time,  and 
implemented  a  minimum  penalty 
of  $5,000  for  willful 
violations.  The  agency  also  is 
discussing  a  new  system  for 
finding  dangerous  worksites. 

Fines  against  businesses  have 
more  than  doubled  since  1987 
and  more  workplace  hazards  have 
been  eliminated,  OSHA  records 
show.  Although  the  agency  does 
fewer  inspections,  its 
inspectors  are  spending  more 
hours  at  each  site. 

Scannell  wants  to  improve  on 
the  40  percent  to  60  percent  of 
workplace  deaths  that  he  said 
go  reported  to  the  agency.  But, 
he  said,   ""I  don't  know  how  or 
why  this  occurs. ' ' 

Scannell  also  acknowledged  that 
the  government  takes  too  long 
to  adopt  safety  standards.  The 
Dayton  Daily  News  found  that 
OSHA  sometimes  took  years  to 
adopt  safety  standards  to 
address  new  workplace  hazards. 

""Well,   it's  a  problem.  It's 
the  process,   and  some  people 
would  like  to  change  the 
process,''  he  said.  ""And 
that's  something  we'd  like  to 


look  at  too. 

""...Due  process  is  what  we're 
dealing  with.  Is  it  lengthy? 
Does  it  take  time?  Yes,  it 
does,  but  we're  following  what 
is  mandated  by  the  Congress. ' 1 

Still,  Scannell  said,  OSHA 
employees  are  ""trying  to  do 
the  best  possible  job  for 
saving  lives  in  America. 

""I  couldn't  have  inherited  a 
better  organization. • 1 
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Editors:  This  is  part  of  a 
Dayton  Daily  Hews  series  on  the 
Occupational  Safety  and  Health 
Administration.  It  is  embargoed 
until  June  3. 


By  Mike  Casey 

DAYTON  DAILY  NEWS 

Shortly  after  2  p.m.  on  a 
steamy  July  day,  an  explosion 
rocked  the  factories  and  homes 
along  Dana  Avenue  in 
Cincinnati.  The  blast  at  BASF 
Corp.  shattered  windows  a  mile 
away. 

Not  long  after  the  explosion, 
Occupational  Safety  and  Health 
Administration  inspectors 
arrived  to  investigate  the 
accident  that  killed  two 
workers  and  injured  41. 

OSHA  agents  hit  BASF  with  133 
citations  and  eventually 
collected  a  $1.1  million 
penalty.  The  BASF  catastrophe 
was  one  the  nation's  10  most 
serious  workplace 
investigations  last  year, 
according  to  computer  analysis 
of  OSHA  records. 

The  analysis  found  OSHA  imposed 
some  of  its  stiffest  fines  in 
1990. 

But  it  also  found  fundamental 
safety  problems  continued  at 
some  worksites  despite  20  years 
of  government  regulation. 

To  settle  its  case,  BASF  agreed 
to  add  automatic  controls  to 
regulate  pressure  in  chemical 
tanks  at  its  other  facilities 
to  avoid  another  accident.  The 
accident  in  Cincinnati  occurred 
after  too  much  pressure  built 
up  in  a  tank,  said  Dick 
Gilgrist,   a  supervisor  in 
Cincinnati's  OSHA  office. 


OSHA  followed  the  same  course 
in  the  investigation  of  the 
July  5  explosion  at  the  ARCO 
Chemical  Co.  plant  in 
Channelview,  Texas.  The 
accident,  which  generated  3  62 
citations,  killed  17  workers. 

ARCO  agreed  to  revamp  its 
safety  program  at  Channelview 
and  three  other  sites  and  paid 
a  record-setting  $3.5-million 
fine. 

The  investigation  that  produced 
the  most  serious  violations 
occurred  in  Shiner,  Texas.  OSHA 
cited  a  metal  products  company 
with  422  serious  violations, 
the  vast  majority  of  them  for 
failing  to  report  injuries  to 
the  government. 

From  1988  to  1989,  Kaspar  Wire 
Works  Inc.  did  not  report  385 
injuries  including  amputations, 
burns  and  eye  injuries,  OSHA 
said.  Safety  officials  say 
accurate  injury  reporting 
allows  company  officials  to 
pinpoint  and  correct  problems. 

Businesses  must  record  injuries 
on  log  books  that  OSHA 
inspectors  examine.  Some 
companies  have  concealed 
injuries  from  OSHA  to  avoid 
inspections. 

Kaspar  accused  the  agency  of 
harassment  and  said  its  safety 
record  is  ~~far  better • 1  than 
the  average  in  Texas  and  the 
nation. 

Besides  Kaspar,  other  companies 
in  the  top  10  list  that  are 
contesting  citations  were: 
Monfort  Inc.  of  Grand  Island, 
Neb.;  Pirelli  Armstrong  Tire 
Co.  of  Des  Moines,   Iowa;  United 
Parcel  Service  of  Watertown, 
Conn.;  Johanna  Dairies  Inc.  of 
Flemington,  N.J.,   and  A.E. 
Staley  Manufacturing  Co.  of 
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Decatur,  111. 

Trico  Technologies  Corp.  of 
Brownsville,  Texas,  and  Trinity 
Industries  Inc.  of  Houston  did 
not  return  telephone  calls. 

Investigations  show  that  some 
worksites  have  violations 
regulators  have  been  trying  to 
eliminate  for  decades.  For 
example,  at  least  six  companies 
on  the  top  10  list  were  cited 
for  not  providing  guards  for 
machines.  Guards  keep  workers' 
hands  from  being  caught  in 
machines. 

Safety  expert  Nicholas  A. 
Ashford  said  such  citations 
show  that  the  hazards  workers 
faced  in  the  1940s  have  not 
been  eliminated. 

"You  can  point  to  the  major 
corporations  and  in  some  cases 
they've  really  improved  things, 
but  the  bulk  of  American 
industry  is  pretty  well 
unchanged, ' •  said  Ashford,  an 
associate  professor  of 
technology  and  policy  at 
Massachusetts  Institute  of 
Technology. 
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Editors:  This  is  second  story 
in  a  Dayton  Daily  News  series 
on  the  Occupational  Safety  and 
Health  Administration.  It  is 
embargoed  until  June  3. 


By  Mike  Casey 

DAYTON  DAILY  NEWS 

SPARROWS  POINT,  Md.   -  It's 
about  as  large  as  2,000 
football  fields  and  covered 
with  grimy  block-long 
buildings,  smokestacks  and 
cranes. 

At  Bethlehem  Steel  Corp. 's  75- 
year-old  Sparrows  Point  complex 
here,  7,000  workers  repair 
ships  and  turn  hills  of  rust- 
red  iron  ore  into  steel. 

The  work  is  dangerous.  From 
1972  to  1990,   Sparrows  Point 
was  inspected  and  cited  26 
times  in  workers '  deaths  or 
serious  injury  accidents  -  more 
than  any  other  facility  in  the 
country,  according  to  a  Dayton 
Daily  News  computer  analysis  of 
Occupational  Safety  and  Health 
Administration  records. 

Employee  error  figured  in  some 
of  the  deaths  and  accidents. 
But  union  officials  at  Sparrows 
Point  say  the  company's  safety 
problems  go  beyond  the  dangers 
inherent  in  making  steel  and 
ships.  They  say  the  company  has 
put  steel  ahead  of  lives. 

Records  of  safety 
investigations  show  the  company 
violated  government  safety 
standards,   failed  to  adeguately 
train  workers  and  failed  to  act 
on  employee  complaints  about 
hazards. 

""They  call  us  the  No.   1  killer 
in  the  steel  mills, • •  said 
union  official  George  Bourne. 


""The  big  problem  with 
Bethlehem  Steel  is  when  safety 
interferes  with  production, 
safety  takes  second  place. ' ' 
Bourne  co-chairs  United  Steel 
Workers  union  Local  2610's 
safety  committee. 

Bethlehem  Steel  officials 
declined  to  comment  and  did  not 
respond  to  a  certified  letter 
reguesting  an  interview. 

Through  the  end  of  1990,  the 
deaths  and  injuries  cost 
Bethlehem  Steel  about  $3  0,000 
in  fines,  or  the  cost  of  45 
tons  of  steel  used  to  make 
cars.  Bethlehem  Steel  produced 
11  million  tons  of  steel  in 
1990. 

A  decade  ago,  Bethlehem  Steel 
embarked  on  a  cost-reduction 
effort  to  become  more 
competitive. 

" "Austerity  became  the  byword 
and  our  safety  program 
deteriorated, ' •  said  Don 
Kellner,  president  of 
Steelworkers  Local  2609,  which 
also  represents  Sparrows  Point 
workers. 

Safety  records  show  that  in 
some  cases  Bethlehem  Steel 
failed  to  follow  its  own  safety 
practices.  It  may  have  cost 
Richard  K.  Spencer  his  life. 

Spencer  was  two  months  from 
retirement  on  Jan.   11,  1989, 
when  a  forklift  crushed  him. 
Spencer  worked  in  a  bustling 
warehouse  where  he  hooked  10- 
ton  rolls  of  steel  to  cranes 
that  hoisted  the  rolls  onto 
huge  forklifts.  The  forklifts 
then  moved  the  rolls  to  loading 
docks. 

Spencer  was  walking  to  hook  up 
a  coil  when  he  was  struck  by  a 
forklift  carrying  3  5,000  pounds 
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of  steel. 

A  similar  accident  severely 
injured  a  worker  three  years 
earlier.   Bethlehem  Steel's 
investigation  of  that  accident 
recommended  that  the  company 
cease  stacking  coils  of  steel 
because  the  stacks  limited 
workers'  vision  of  on-coming 
traffic. 

The  night  Spencer  died,  coils 
stacked  as  high  as  a  basketball 
hoop  were  blocking  his  vision, 
union  officials  told  Maryland's 
Occupational  Safety  and  Health 
Administration.  Maryland  and  20 
other  states  operate  their  own 
safety  agencies. 

"We  are  talking  about  a 
fatality  caused  by  company 
negligence, ' '   David  Wilson, 
director  of  steelworkers 
district  8,   said  in  a  letter  to 
the  safety  agency.    "We  are 
talking  jail  time  here. ' ' 

The  agency  cited  Bethlehem 
Steel  for  failure  to  provide 
the  forklift  operator  with  a 
clear  view.  The  company  paid  a 
$585  fine. 

"That's  it!,''  said  Gary 
Mustin,   Spencer's  grandson, 
when  a  reporter  told  him  about 
the  fine.    * "That's  like  a  slap 
in  the  face.   It's  like  saying 
you're  not  worth  anything.'1 

Bethlehem  Steel's  cost- 
reduction  efforts  caused 
another  death,  steelworkers 
say. 

Harris  Brown  walked  into 
Sparrows  Point  in  1950  at  the 
age  of  20  and  planned  on 
retiring  in  1995. 

He  made  it  to  July  16,  1987. 
That  day,   Brown's  forklift 
flipped  over  and  he  plunged  3  5 


feet  into  a  hot  slag  pit. 

Brown's  forklift  was  supposed 
to  dump  a  hopper  of  chemicals 
near  the  slag  pit,  but 
Bethlehem  Steel  provided  Brown 
with  the  wrong  forklift,  state 
records  show.  The  maximum 
weight  his  forklift  should  have 
lifted  was  3,700  pounds.  Brown 
was  using  it  to  lift  5,000 
pounds. 

Forklifts  made  to  handle  the 
heavier  load  were  out  of 
service  because  the  company 
reduced  maintenance  crews  to 
cut  costs,  records  show. 
Workers  complained  to 
supervisors  that  the  smaller 
forklifts  tipped  when  raising 
too  much  weight. 

Bethlehem  paid  an  $8,900  fine. 

At  6-8,   245  pounds,  Michael 
Kelly  was  the  size  of  an  NFL 
lineman.  But  something  he 
couldn't  see  or  smell  killed 
him. 

Kelly  worked  for  Mobile 
Dredging  &  Pumping  Co.,  a 
contractor  employed  by 
Bethlehem  Steel. 

On  Valentine's  Day  1990,  a 
Bethlehem  Steel  supervisor  told 
him  to  add  water  to  a  storage 
tank.  He  did  not  tell  him 
supervisors  had  discovered  a 
carbon  monoxide  gas  leak  at  the 
tank  about  an  hour  earlier, 
safety  investigation  records 
said . 

Carbon  monoxide  is  a  colorless, 
odorless  gas.   Kelly  had  a  gas 
meter  to  detect  carbon 
monoxide,   but  wasn't  wearing  a 
respirator  or  other  safety 
equipment.   He  was  found  on  a 
platform  next  to  the  tank. 
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Bethlehem  Steel's  policy  is  to 
train  outside  contractors  about 
carbon  monoxide's  dangers. 
Kelly  didn't  receive  the 
training,  a  state  investigation 
found.  The  state  is  proposing  a 
$6,600  fine,  but  Bethlehem 
Steel  is  contesting  it. 

Union  official  Wilson  said 
problems  like  those  that  led  to 
the  three  workers  deaths  will 
continue  as  long  as  violating 
safety  standards  costs  so 
little. 

""The  priority  of  safety  is  low 
for  any  company, ' '  he  said. 
""The  price  for  safety  is  built 
into  the  product. ' 1 
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Editors:  This  is  part  of  the 
Dayton  Daily  Hews  series  on  the 
Occupational  Safety  and  Health 
Administration.  It  is  embargoed 
until  June  4. 


By  Russell  Carollo 

DAYTON  DAILY  NEWS 

Benny  Oliver's  clothes  were  on 
fire  as  one  worker  rushed  up  a 
ladder  to  save  him  and  another 
ran  for  a  telephone. 

Oliver  apparently  snagged  a 
7,62  0-volt  wire  as  he  was 
painting  at  J.T.  Parsons 
Cabinet  Co.   in  Osceola,  Ark. 

Six  days  later,  on  March  25, 
-1989,  Oliver  died  in  a  Memphis, 
Tenn,  hospital  of  injuries 
caused  by  electrical  shock, 
Arkansas  records  show. 

Osceola  police  ruled  the  death 
an  accident  and  closed  the 
investigation. 

The  Memphis  medical  examiner 
called  the  death  a 
""casualty  ...  not  a  medical 
examiner  case. 1 1 

The  federal  agency  responsible 
for  investigating  workplace 
fatalities  never  knew  it 
happened. 

Oliver's  death,   like  nearly 
three  dozen  others  found  in  a 
Dayton  Daily  News  examination 
of  computer  records  from  two 
states,  was  never  reported  to 
the  federal  Occupational  Safety 
and  Health  Administration. 

Given  the  names  of  several  dead 
workers  whose  cases  were  never 
reported,   OSHA's  Oklahoma 
Director  William  White  Jr., 
said,    ""I  need  to  find  out  why 
the  hell  they  were  not  reported 


to  us. ' ' 

Nearly  half  of  the  fatalities 
would  have  reguired  OSHA 
investigations,  many  of  which 
will  not  be  made  because  the 
180-day  limit  has  passed. 

The  unreported  OSHA  cases 
represent  more  than  a  fourth  of 
all  reported  cases  in  Arkansas 
in  1989  and  1990,  and  a  fifth 
of  the  cases  in  Oklahoma. 
Arkansas  and  Oklahoma  were 
chosen  because  their  workers 1 
compensation  fatality  claims 
are  comparable  to  OSHA  fatal 
reports . 

Unreported  fatalities  appear  to 
be  a  national  problem. 

""Roughly  40  to  60  percent  of 
all  fatalities  are 
underreported, ' 1  said  OSHA  head 
Gerard  F.  Scannell.   ""Why  don't 
they  report  them?  I  wish  I 
could  give  you  an  answer. ' 'J 

Health  department  studies  in 
Colorado  and  New  Jersey  found 
up  to  35  percent  of  fatalities 
under  OSHA  jurisdiction  were 
not  reported  to  the  agency. 

""We  didn't  understand  why  OSHA 
had  not  done  any  investigation, 
so  we  started  looking  at  the 
issue, ' '  said  Martha  Stanbury 
of  the  New  Jersey  Department  of 
Health. 

Since  the  studies,  the  New 
Jersey  and  Colorado  health 
departments  have  helped  local 
OSHA  offices  in  identify 
workplace  fatalities. 

Some  OSHA  offices  rely  on 
newspaper  articles  or  inquiries 
from  reporters  to  alert  them  to 
fatalities.   But  newspapers  do 
not  report  all  workplace 
deaths,   and  OSHA  does  not 
search  every  newspaper. 
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The  Haynesville,  La.,  weekly 
newspaper  printed  an  article 
after  logger  Robert  Earl  Smith 
was  killed  by  a  falling  tree  in 
1989,  but  the  death  was  neither 
reported  nor  investigated  by 
OSHA,  records  show.  The  state's 
only  OSHA  office,  more  than  100 
miles  away,  buys  only  the  Baton 
Rouge  newspaper,  OSHA's 
Louisiana  Director  Robert 
Holmes  said. 

In  Oklahoma,  the  medical 
examiner's  office  records 
fatalities  statewide,  but  chief 
investigator  Nick  Graham  said 
OSHA  never  asked  him  to  help 
identify  occupational  deaths. 

Not  all  states  have  records 
OSHA  can  use.  Louisiana  law 
requires  that  workers • 
compensation  records  be  kept 
secret.  Ohio's  workers' 
compensation  records  are  not 
fully  computerized  and  are 
difficult  to  compare  with  OSHA 
fatality  reports. 

OSHA  regulations  give  employers 
48  hours  to  notify  the  agency 
of  fatal  accidents.  The  maximum 
$1,000  penalty  for  not 
reporting  was  raised  by 
Congress  March  1  to  $7,000. 

But  many  companies  never  have 
to  pay  the  fine.  With  few 
exceptions,  OSHA  exempts 
companies  when  a  workplace 
death  results  in  fewer  than  10 
OSHA  violations. 

During  all  of  1989  and  1990, 
only  one  employer  in  Louisiana 
received  more  than  10 
violations  in  a  fatality. 

Records  of  fatality  reports  and 
investigations  in  Louisiana, 
Arkansas  and  Oklahoma  showed 
accidents  causing  deaths  often 
were  not  reported  for  days,  and 
OSHA  investigators  usually 


waited  a  day  -  sometimes 
several  -  to  inspect  the  sites. 

In  1990,  Oklahoma  OSHA 
inspectors  took  an  average  of 
nearly  two  days  to  reach  a 
fatality  scene,  OSHA  records 
show. 

""As  time  goes  by,  the  scene 
loses  meaning  to  you.  It  gets 
cleaned  up, ' '  OSHA  spokesman 
James  Foster  said. 

But  Holmes,  the  Louisiana  OSHA 
director,  said,  ""Sometimes 
there  are  times  we  cannot  react 
any  sooner.  We  had  people  with 
two  to  three  fatality 
(investigations)   at  one  time. 1 ' 

Sometimes  OSHA  does  not  visit  a 
fatal  worksite  if  the  dead 
worker  was  self-employed, 
contract  labor  -  even  if  other 
workers  face  the  same  danger. 

In  Louisiana,  OSHA  never 
investigated  the  deaths  of  two 
loggers  because  they  were 
considered  self-employed 
contract  workers. 

In  the  case  of  Benny  Oliver, 
the  man  electrocuted  in 
Arkansas,  an  OSHA  investigation 
could  have  helped  the  family 
get  compensation,  said  W. 
Hunter  Williams  Jr.  of  Osceola, 
Ark.,  attorney  for  Oliver's 
widow. 

""It  would  be  a  way  of 
proving. . .  whether  there  was  a 
negligent  condition, 1 '  Williams 
said. 
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Russell  Carollo 

DAYTON  DAILY  NEWS   

The  pain  made  Jeff  Fountain-1  • 
want  to  die. 

""I  heard  the  explosion.  The 
next  thing  I  knew  I  was  on- 
fire,  •  1  said  Fountain,,  who 
suffered  burns  over  80  percent 
of  his  body.   ""You're  more-'' 
willing  to  die  than  live. 
That's  how  it  feels.'' 

Fountain  was  injured  in  a  June 
25,   1985,  explosion  at  the 
Aerlex  Corp.  fireworks  plant  in 
Hallett,  Okla.  Twenty-one 
people  died. 

At  the  time,  Occupational 
Safety  and  Health 
Administration  officials  did 
not  know  the  plant  existed.  The 
company  went  out  of  business, 
and  the  $58,000  fine  levied 
against  it  was  never  collected. 

The  Aerlex  accident  shows  how 
some  dangerous  industries  can 
operate  without  oversight  from 
OSHA.  The  agency  did  not  know 
of  the  plant  because  the 
company  was  not  on  OSHA's  list 
of  dangerous  businesses,  said 
William  White  Jr. ,  director  of 
OSHA's  Oklahoma  City  office. 

With  its  inspection  force  of 
1,100  -  300  supervisors  and 
trainees  -  it  would  take  OSHA 
about  50  years  to  inspect  every 
workplace  under  its 
jurisdiction. 

In  1979,  OSHA  had  an  inspection 
force  of  1,575  -  more  than  a 


third  larger  than  now  -  and 
conducted  13,000  more 
inspections. 

""There  are  not  enough  people 
to  do  what  is  required  to  be 
done  -  at  a  minimum, • •  said 
Eula  Bingham,  who  headed  OSHA 
from  1977  to  1981  under 
President  Carter.   ""We  had  a 
lot  more  (inspectors)  than  now, 
but  that  still  wasn't  enough.'' 

Since  1974,  as  OSHA  decreased 
its  inspection  staff,  the 
number  of  days  workers  missed 
because  of  injuries  increased 
50  percent.-  -  < 

In  1980,  under  President 
Carter,  OSHA  conducted  64,991 
inspections.   In  1990,  the 
number  reached  an  all-time  low 
of  45,551.  Between  those  years, 
follow-up  inspections  -  those 
ensuring  hazards  to  workers  are 
eliminated  dropped  nearly  five 
times. 

The  cutbacks  at  OSHA  came  about 
the  time  Ronald  Reagan  became 
president  with  a  pledge  to  get 
government  off  of  the  backs  of 
business.  OSHA  changed  its 
philosophy  ""from  one  of 
adversarial  enforcement  to  one 
of  cooperative  assistance, ' • 
according  to  its  own  1981 
report  to  the  president. 

Under  Reagan  and  continuing 
under  during  the  Bush 
administration,  OSHA  quit 
investigating  complaints 
received  over  the  telephone 
except  for  reports  of  very 
serious  problems.   Instead,  the 
agency  simply  asks  companies  to 
correct  the  problems. 

""We  didn't  do  that,''  Bingham 
said.   ""Depending  on  the  nature 
of  the  complaint,  we  tried  to 
get  there  very  rapidly. • ' 
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The  problems  with  OSHA's 
inspection  practices  were 
evident  in  workplaces  like  the 
Pymm  Thermometer  Plant  in 
Brooklyn,  N.Y. 

OSHA  inspected  and  fined  Pymm 
$1,400  in  1981  for  exposing 
employees  to  mercury,  but  the 
company  got  four,  one-year 
extensions  on  the  order  to 
comply.  Then,  in  1984,  tests 
found  hazardous  levels  of 
mercury  in  workers. 

A  year  later,   in  1985,  OSHA 
found  a  hidden,  unventilated 
cellar  filled  with  broken 
thermometers,  pools  of  mercury 
and  noxious  vapors.  One  worker, 
Vidal  Rodriquez  of  New  York, 
whose  job  was  to  take  mercury 
from  discarded  thermometers, 
has  permanent  brain  damage. 

On  Oct.   16,   1990,  the  New  York 
Court  of  Appeals  affirmed 
assault  and  reckless 
endangerment  convictions 
against  Pymm.  OSHA  fined  Pymm 
another  $108,500,  but  the  now- 
defunct  company  paid  $52,110. 

""I  see  one  horror  story  after 
another, • »  said  Dr.  Tom 
Callender  of  Lafayette,  La., 
who  treats  injured  workers  from 
several  states. 


agency  cannot  identify  the  most 
dangerous  workplaces. 

""It's  one  of  the  things  we 
want  to  try  to  f ix, • •  OSHA 
spokesman  James  Foster  said. 

*It  relies  heavily  on 
employers'  willingness  to  keep 
accurate  injury  records. 

""Their  chances  of  getting  hit 
by  a  random  OSHA  inspection 
depend  on  the  accident  reports 
they  keep, ' 1  said  Dan  Berman  of 
San  Francisco,  author  of  Death 
on  the  Job.   ""It's  like  asking 
a  kid  to  keep  a  record  of  when 
he  shoplifts  or  asking  a  drug 
dealer  to  keep  track  of  his 
transactions. • • 

OSHA  began  targeting  fireworks 
plants  following  the  1985 
Aerlex  explosion.  But  two  years 
later,  Stephen  Linn  had  to  run 
from  an  exploding  fireworks 
plant  at  Enid,  Okla.,  that  had 
never  been  inspected  by  OSHA. 

""After  I  got  so  far  away,  it 
blew,  and  pieces  of  the 
building  hit  me, 1 '  said  Linn, 
who  is  permanently  crippled  in 
one  leg  from  the  June  15,  1987, 
accident.   ""A  piece  of  metal 
the  size  of  a  grown  man  just 
nicked  me. ' ' 


Because  OSHA  can  inspect  only  a 
small  percentage  of  workplaces, 
it  depends  on  information 
companies  keep  on  injured 
workers  to  target  hazardous 
industries. 

The  system,  critics  say,  has 
two  major  problems: 

♦Companies  submit  information 
on  injuries  with  the  promise  of 
confidentiality.  OSHA  uses  this 
information  to  identify 
dangerous  industries,  but 
confidentiality  means  the 


White  said  the  Western 
Enterprises  plant  at  Enid,  a 
distributor  for  large  public 
fireworks  displays,  was  not 
inspected  before  the  accident 
because  OSHA  did  not  classify 
it  as  a  manufacturer.  And  no 
investigation  was  required 
after  the  accident  because  the 
explosion  did  not  meet  OSHA's 
criteria  for  a  major  accident, 
he  said. 

OSHA  regulations  only  require 
employers  to  report  accidents 
that  kill  at  least  one  worker 
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or  hospitalize  at  least  five. 

The  Enid  explosion  destroyed 
five  buildings,  a  mobile  home, 
a  tractor,  two  trucks,  a  car 
and  started  several  grass 
fires,  said  Enid  Fire  Chief 
Duane  Doney. 

""It  looks  to  me  like  anything 
like  this  ought  to  be 
inspected, • •  he  said. 

OSHA  also  specifically  exempts 
from  scheduled  inspections  71 
worksites  judged  to  have  good 
safety  programs. 

Most  are  petrochemical  plants  - 
the  type  of  worksite  causing 
the  worst  industrial  accidents 
in  OSHA  history. 

One  of  the  sites,  DOW  Chemical 
in  Freeport,  Texas,  was 
exempted  April  15,  1985. 

Three  and  a  half  years  earlier, 
at  the  same  site,  six  workers 
were  killed  in  one  of  the  worst 
petrochemical  accidents  ever. 
The  OSHA  fine  was  $360. 

In  the  past  two  years,  the  DOW 
site  reported  eight  chemical 
releases  triggering  emergency 
warnings  to  nearby  communities. 
One  release  prompted  the 
evacuation  of  1,850  school 
children  and  another  injured  a 
worker . 

DOW  spokeswoman  Margaret 
Gaspard  said  the  company  has 
made  mistakes  but  is  constantly 
improving  safety  at  the  plant. 
Even  when  OSHA  inspects 
worksites  and  finds  hazards, 
penalties  often  are  low. 

Until  March  1,  OSHA  maximum 
fines  remained  unchanged  for  2  0 
years:   $10,000  for  each  willful 
or  repeat  violation  and  $1,000 
for  each  serious  violation. 


Those  fines  now  are  seven  times 
higher. 

OSHA,  however,  rarely  imposes 
maximum  penalties,  and  when  it 
does  the  amounts  are  reduced, 
sometimes  significantly.  The 
average  penalty  for  a  serious 
violation  in  1988  was  $261, 
according  to  a  study  for 
Congress. 
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Karl  Hurt's  skin  was  melting  as 
petroleum  vapor  exploded  into  a 
fireball  around  him. 

""All  I  could  see  was  fire.  I 
didn't  know  I  was  burned,'' 
said  Hurt,  still  recovering 
from  his  injuries.   ""I  stood 
there  for  a  second,  and  then  I 
ran. 

""I  looked  down  and  saw  the 
meat  on  my  arms  was  charred. 
The  pain  wasn't  really  bad 
until  they  started  taking  the 
bad  part  off. ' • 

Hurt  was  burned  in  the  August 
1989  explosion  at  Phillips  66 's 
Houston  Chemical  Complex  in 
Pasadena,  Texas.  A  co-worker, 
24-year-old  Darrell  Quinn,  was 
burned  so  badly  that  45  hours 
of  surgery  couldn't  save  him. 
He  died  Christmas  Day  1989. 

Phillips,  a  $12-billion-a-year 
company,  was  fined  $720  by  the 
federal  Occupational  Safety  and 
Health  Administration. 

Two  months  later,  another 
explosion  -  spewing  debris  for 
miles  and  registering  on 
earthquake  instruments  at  Rice 
University  -  shook  the  same 
plant.  This  time,  23  people 
died  and  314  were  injured. 

It  was  the  worst  industrial 
accident  in  the  history  of 
OSHA,  and  the  $5.7  million  fine 
was  the  second  largest  ever 
proposed.  Phillips  is 


appealing. 

Union  investigators  blamed  both 
explosions  on  poorly  trained 
contract  workers  who  opened 
valves  by  mistake. 

These  explosions  were  among 
dozens  of  chemical  accidents 
killing  or  injuring  hundreds, 
displacing  thousands  and 
causing  tens  of  millions  of 
dollars  in  damages  since  1984. 

Meanwhile,  regulations 
addressing  many  of  the  apparent 
causes  -  including  better 
training  for  contract  workers  - 
were  tangled  in  a  federal 
bureaucracy  partly  designed  to 
protect  the  pockets  of  American 
businesses,  not  the  safety  of 
American  workers. 

OSHA  proposed  tougher  chemical 
plant  regulations  after  a 
chemical-plant  disaster  in 
Bhopal,   India,  killed  more  than 
2,000  people  in  1984.  That  was 
nearly  seven  years  ago. 

""It's  not  an  unusual  time 
frame  for  a  standard, • '  said 
OSHA's  Chappell  Pierce,  whose 
staff  is  writing  the 
regulations.   ""We've  had  some 
that  have  taken  15  years. ' 1 

But  Mike  Wright  of  the  United 
Steelworkers  of  America  said, 
""It's  obscene  for  an  OSHA 
official  to  say  six  years  is 
not  a  long  time  when  it  costs 
four  dozen  people's  lives. '• 

OSHA's  proposal  addressed 
chemical  plant  maintenance, 
employee  training,  protective 
clothing  and  disaster  plans. 

But  work  on  the  proposal 
stalled.  Why  it  stalled  is 
disputed. 
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OSHA's  Pierce  said  the  agency 
decided  to  stop  the  work.  But 
unions  and  an  OSHA  official 
said  the  federal  Office  of 
Management  and  Budget  refused 
to  let  OSHA  continue. 

Executive  orders  and 
legislation  give  OMB  the 
authority  to  enforce  President 
Reagan 1 s  mandate  to  reduce 
government  control  over 
business. 

An  OSHA  official  familiar  with 
OMB's  role  in  the  chemical 
regulations  said,   ""OMB  did 
stop  us  initially. 1 «  Months 
later,  OMB  eased  its 
objections,  but  by  then,  a  new 
OSHA  administration  decided  not 
to  push  the  regulations,  said 
the  official,  who  asked  not  to 
be  identified. 

Meanwhile,  casualties  at 
chemical  plants  mounted. 

*On  Dec.   5,   1986,  five  died  and 
44  were  injured  at  the  Arco 
refinery  in  Carson,  Calif. 

*On  May  4,   1988,  two  died  and 
300  were  injured  at  the  PEPCON 
rocket  oxidizer  plant  in 
Henderson,  Nev. 

*The  next  day,  seven  died  and 
42  were  injured  at  the  Shell 
Oil  Company  in  Norco,  La. 

*Two  injured  in  the  August  24, 
1989,  explosion  at  the  Phillips 
plant,   including  Quinn, 
eventually  died. 

By  the  time  of  the  second 
Phillips  explosion,  on  Oct.  23, 
1989,  OSHA  had  circulated  draft 
regulations  among  labor  and 
industry  groups. 

By  February  1990,  under  its 
current  leadership,  a  revised 
draft  was  circulated,  and  in 


May,  OSHA  sent  it  to  OMB, 
asking  for  a  quick  review,  said 
Tom  Seymour,   OSHA's  deputy 
director  for  safety  standards. 

""OMB  agreed  to  give  it  an 
expedited  review, 1 1  Seymour 
said.   ""We  thought  that  might 
be  a  couple  of  weeks.  Of 
course,   it  didn't  turn  out  that 
way. ' ' 

Two  months  later,  on  July  5, 
another  Arco  explosion  -  across 
the  Houston  Ship  Channel  from 
the  Phillips  plant  -  killed  17 
people. 

The  next  day,   facing  its  60-day 
review  deadline,  OMB  gave  OSHA 
permission  to  continue  with  its 
proposal.  But  OMB  still  objects 
to  OSHA's  plan  for  preventing 
chemical  accidents. 

In  its  written  comments  filed 
Oct.   1,  OMB  questioned  OSHA's 
claim  that  the  regulations 
would  save  industry  $171 
million  a  year  in  property 
damage . 

" " . . . Industry  would  have 
voluntarily  adopted  such 
profitable  measures  if  they 
were  as  effective  as  OSHA 
believes, ' •  OMB  said  in  the 
document.  The  proposal 
""appears  to  have  few  benefits 
and  relatively  high  costs  for 
small  businesses,  and  thus  may 
be  anti-competitive. • ' 
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The  maximum  federal  penalty  for 
harassing  a  wild  burro  or  horse 
is  a  year  in  prison.  For 
killing  an  American  worker  on 
the  job,   it's  six  months. 

More  people  have  gone  to  jail 
for  harassing  burros  and  wild 
horses. 

In  20  years,  only  one  employer 
has  gone  to  jail  for  violating 
federal  Occupational  Safety  and 
Health  Administration 
standards.  During  the  same 
time,  seven  people  have  been 
jailed  for  federal  crimes 
against  wild  burros  and  horses, 
according  to  the  U.S. 
Department  of  Interior. 

""This  is  not  a  penalty,  it  is 
an  insult,'1  U.S.  Sen.  Howard 
Metzenbaum  said  at  a  Feb.   2  8 
Senate  labor  subcommittee 
hearing.   ""Vie  treat  our  animals 
better  than  we  treat  our 
workers. ' ' 

""The  criminal  penalty  in  a 
worker's  death  is  so  minimal 
it's  not  worthwhile,''  said 
Margaret  Seminar io,   the  AFL- 
CIO's  director  of  occupational 
safety  and  health. 

Seminario  said  managers  who 
face  prison  time  for  failing  to 
correct  hazards  will  listen 
more  closely  to  workers' 
complaints  about  unsafe 
conditions.   Seminario  and  other 
safety  experts  also  favor 
government-mandated  worker- 


management  safety  committees  as 
a  means  to  communicate  problems 
to  top  management. 

Some  U.S.  companies  have 
worker-management  committees  as 
part  of  their  union  contracts. 
But  business  is  less 
enthusiastic  about  tougher 
criminal  penalties. 

""There  is  already  a  criminal 
provision  in  OSHA  and  that  more 
than  suffices, 1 1  said  Peter  J. 
Eide,  manager  of  labor  law  for 
the  U.S.  Chamber  of  Commerce. 
""Beyond  capital  punishment  I 
don't  know  what  else  there  is. 
What  more  do  they  want?  The 
first  born? ' ' 

Joseph  Kinney,  executive 
director  of  the  private 
National  Safe  Workplace 
Institute,  said  renegade 
companies  have  little  to  fear 
in  the  absence  of  stiff 
penalties.    ""OSHA's  only  put 
one  guy  in  jail, ' *  he  said. 

The  employer  who  went  to  jail 
was  Howard  Elliott.   In  1988, 
his  construction  company  was 
digging  a  sewer  line  in  Avon, 
S.D.,  when  two  construction 
workers  died  in  a  collapse  of 
the  trench  walls.  Elliott 
served  4  5  days  in  jail.  He 
pleaded  guilty  to  willfully 
failing  to  comply  with  OSHA's 
trenching  standard. 

Safety  experts  say  employers 
would  pay  more  attention  to 
safety  if  OSHA  could  put  a 
company  president  behind  bars 
for  ignoring  standards. 

" "As  soon  as  someone  at  the  top 
is  going  to  get  nailed  for  it, 
then  you  bet  that  the  foreman 
will  remember  the  first  time  he 
is  told' 1   to  fix  a  safety 
hazard,   said  Dr.   Eugene  Kremer 
III,  past  president  of  the 
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American  College  of 
Occupational  Medicine. 

Metzenbaum's  subcommittee  is 
considering  a  bill  to  raise  the 
maximum  criminal  penalty  to  10 
years  for  committing  willful 
violations  in  workers'  deaths. 
The  bill  also  would  add  a  five- 
year  prison  sentence  for 
willful  violations  in  accidents 
that  seriously  injure  workers. 
A  similar  Senate  bill  passed  in 
committee  last  session,  but  did 
make  it  to  a  floor  vote. 

Gerard  F.  Scannell,  director  of 
OSHA,  favors  portions  of  the 
bill,  but  opposes  prosecuting 
violators  in  accidents  that 
result  in  serious  injuries.  He 
said  he  cannot  define  a  serious 
injury  and  believes  the 
vagueness  would  create 
enforcement  difficulties. 

Many  of  Scannell' s  inspectors 
favor  stiff er  penalties.  A 
November  1990  General 
Accounting  Office  study  found 
80  percent  of  OSHA's  inspectors 
believe  criminal  sanctions 
would  greatly  reduce 
violations.  OS HA  recently 
started  training  inspectors  in 
conducting  criminal 
investigations . 

Besides  pushing  criminal 
penalties,  safety  experts  say 
OSHA  needs  to  issue  safety  and 
health  standards  quicker  and  to 
more  accurately  target 
inspections  toward  the  most 
serious  safety  threats.  They 
also  suggest  improving 
government- financed  education 
programs  for  workers  and 
companies,  particularly  for 
small  companies  that  don't  have 
safety  departments. 

The  federal  government  also 
could  make  OSHA  stronger  simply 
by  looking  to  some  of  the  23 


states  that  run  their  own  OSHA 
offices.  Several  have  adopted 
tougher  standards. 

Seminario  said  involving 
workers  and  managers  to 
eliminate  on-the-job  hazards 
would  make  employers  more 
responsive  to  workers'  warnings 
about  unsafe  conditions. 

But  only  about  one-third  to 
one-half  of  union  contracts 
with  U.S.  companies  require 
safety  committees. 

In  Canada,  the  provincial 
government  of  Ontario 
introduced  worker-manager 
committees  as  the  cornerstone 
of  its  health  and  safety 
program. 

The  system  requires  businesses 
to  establish  committees  with 
equal  numbers  of  managers  and 
workers,  said  Ed  McCloskey, 
acting  director  of  the  Ministry 
of  Labor's  research  and 
regulations. 

Workers  choose  their  own 
representatives.  Committee 
members  regularly  inspect 
workplaces  and  make  suggestions 
to  top  managers.  If  hazards 
aren't  fixed,  workers  can  call 
inspectors . 

Labor  leaders  say  the 
committees  are  necessary 
because  the  government  does  not 
have  enough  inspectors  to 
police  every  business.  The 
United  States  is  no  different. 
It  would  take  OSHA  nearly  50 
years  to  inspect  every 
workplace  under  its 
jurisdiction. 

Since  the  province  began 
requiring  worker-manager 
committees,  the  number  of  days 
workers  spend  off  the  job  has 
dropped,  provincial  records 
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show. 

The  U.S.  chamber's  Eide  said 
worker -management  committees 
should  be  a  part  of  collective 
bargaining,  not  required  by 
Congress. 

"It's  OSHA's  job  to  make  sure 
the  workplace  is  free  from 
hazards, ' •  he  said.   ""It  need 
not  share  its  authority  with 
committees  made  up  with  who 
knows  what  people. ' • 

OSHA's  Scannell  was  undecided 
about  committees .  ~  VI  haven ' t 
taken  a  firm  position  on  this 
yet, • ■  he  said. 
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Editors:  This  is  part  of  the 
Dayton  Daily  Netrs  series  on  the 
Occupational  Safety  and  Health 
Administration.  It  is  embargoed 
until  June  6. 


Twenty-one  states  and  two  U.S. 
territories  don't  let  the 
federal  government  decide  what 
is  safe  for  their  workers. 

They  decide  for  themselves.  And 
some  decided  to  get  tougher. 

In  addition  to  protecting 
workers  for  private  companies, 
those  21  states  and  territories 
protect  employees  of  municipal 
and  state  governments  - 
something  the  federal 
Occupational  Safety  and  Health 
Administration  does  not  do.  Two 
other  states,  New  York  and 
Connecticut,  have  state 
agencies  protecting  only 
government  workers,  allowing 
the  federal  government  to 
protect  the  rest. 

Nearly  70  percent  of  the 
workplace  inspections  conducted 
in  this  country  in  1989  were 
done  by  those  -23  states  and  the 
territories  of  Puerto  Rico  and 
the  Virgin  Islands,  according 
to  a  1990  study. 

""They  cite  more  violations, 
order  more  hazards  abated,  and 
they  do  it  all  with  fewer 
personnel  for  about  half  the 
tax  dollars  spent  by  their 
federal  brothers  and  sisters, 1 1 
said  the  study  by  the 
Occupational  Safety  and  Health 
State  Plan  Association. 

The  federal  government  provides 
money  for  states  that  run  their 
own  OSHAs,  and  it  requires  that 
state  laws  be  at  least  as 
restrictive  as  OSHA's 
regulations. 


Several  states  running  their 
own  programs  adopted  OSHA 
regulations,  but  others  have 
enacted  tougher  standards, 
according  to  a  1990  survey  by 
Washington  state 1 s' Department 
of  Labor  &  Industries. 

California,   for  example, 
requires  asbestos  contractors 
to  register  with  the  state; 
OSHA  does  not.  Alaska  has 
developed  safety  and  health 
codes  for  the  petroleum 
industry  that  exceed  federal 
standards. 

In  Kentucky,  employers  found 
guilty  of  discriminating 
against  a  worker  who  reports  a 
safety  problem  can  be  fined  up 
to  $10,000.  OSHA  has  no  such 
fine. 

Utah  requires  that  accident 
reports  of  a  death  or  serious 
injury  be  filed  within  12 
hours.  Under  OSHA  law, 
employers  do  not  have  to  report 
a  death  to  the  agency  for  48 
hours. 

OSHA  director  Gerard  F. 
Scannell  said  he  would  like  to 
see  a  stronger  federal 
requirement. 

""I  think  48  hours  is  much  too 
long. . .Why  can't  it  be  12 
hours?  Or  eight  hours?  Or  four 
hours? .  '  ' 
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Editors:  This  is  part  of  the 
Dayton  Dally  News  series  on  the 
Occupational  Safety  and  Health 
Administration.  It  is  embargoed 
until  June  6. 


By  Russell  Carollo 

DAYTON  DAILY  NEWS 

GADSDEN,  Ala.   -  Charles 
Billingsley  begged  doctors  to 
cut  off  his  leg. 

"'The  pain  was  unbearable,'1 
said  Billingsley,  whose  leg  was 
smashed  between  a  brick  wall 
and  the  garbage  truck  he  was 
working  on. 

Billingsley  lost  the  leg  and 
may  never  work  again,  his 
attorney  said. 

The  garbage  truck  accident  is 
one  of  several  since  1975  in 
Gadsden.  The  accidents  killed 
at  least  one  worker,  paralyzed 
another  from  the  waist  down, 
left  two  with  amputated  legs, 
blinded  another  in  one  eye  and 
left  an  undetermined  number  of 
workers  with  other  injuries. 

At  least  some  of  the  accidents 
might  have  been ■ prevented 
through  federal  Occupational 
Safety  and  Health 
Administration  inspections, 
said  Leon  Garmon,  Billingsley 1 s 
attorney. 

But  when  Congress  enacted  the 
OSHA  Act  20  years  ago,  it 
exempted  Gadsden  garbage 
workers  and  millions  of  other 
employees  of  state  and  local 
governments. 

"(Public)  workers  work  where 
the  public  goes,  so  if  we're 
unsafe,  so  are  they, ' 1  said 
Jordan  Barab  of  the  union's 
Washington,  D.C.,  office. 


Also  unprotected  are  health 
care  workers,  who  face  exposure 
to  AIDS,  hepatitis  and  other 
transmittable  diseases  without 
the  same  OSHA  protection 
afforded  to  their  counterparts 
in  the  private  sector. 

Why  were  these  workers 
exempted? 

"Nobody  seems  to  know  the 
complete  answer  to  that, • ' 
Barab  said. 

Lawmakers,  some  people  believe, 
feared  the  legality  of  federal 
oversight  of  state  workers, 
Barab  said. 

Today,  23  states  have  federally 
approved  state  laws  protecting 
public  employees.  Five  others 
have  state  laws  not  approved  by 
the  federal  government,  which 
means  the  government  does  not 
provide  funding  and  the  laws  do 
not  have  to  meet  federal 
standards . 

Ohio  and  Colorado  do  not  have 
laws  protecting  public 
employees,  but  both  have  rules 
approved  by  their  respective 
governors.  West  Virginia's 
rules  exempt  only  corrections 
and  health  department 
employees. 

Unions  want  to  expand  OSHA 
coverage  to  public  employees 
and  have  been  trying  for  years 
to  get  state  legislation  for 
public  employees  in  Ohio  and 
Pennsylvania . 

OSHA  director  Gerard  F. 
Scannell  said  he  favors 
protecting  public  employees. 

"I  don ' t  know  of  anyone  who 
would  object  unless  the  state 
governors  . . .  would  object, ' ' 
he  said.   "I  don't  think  they 
would. ' 1 
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On  July  l,  Gadsden  officials 
plan  to  turn  over  commercial 
garbage  collection  to  a  private 
company,  which  would  be 
regulated  by  OSHA.  Residential 
collection  already  has  been 
automated,  eliminating  the  need 
for  collectors  to  ride  outside 
of  trucks. 

The  action  comes  too  late  for 
James  Townsend  Jr. 

On  July  24,  Townsend  was 
paralyzed  and  two  other  workers 
hospitalized  after  the  brakes 
on  a  Gadsden  garbage  truck 
failed  and  the  vehicle  went 
down  an  embankment,  according 
to  police  records. 

City  equipment  records  showed 
that  for  months  the  truck's 
brakes  were  being  adjusted  or 
recommended  for  repair. 

Had  he  worked  for  a  private 
company,  Townsend,  who  is 
confined  to  a  wheelchair,  could 
have  refused  to  work  on  the 
truck  and  filed  a  complaint 
with  OSHA  if  his  employer 
disciplined  him  for  his 
refusal. 

Making  matters  worse  for 
employees  such  as  Townsend  are 
workers  compensation  systems  in 
Alabama  and  nearly  all  other 
states  that  prohibit  or 
restrict  lawsuits  against 
employers. 

Although  the  city's  insurance 
paid  half  of  a  $620,000  legal 
settlement  to  Billingsley  (the 
truck  manufacturer  paid  the 
rest) ,  a  change  in  the  law  made 
such  suits  much  more  difficult 
to  win. 

Billingsley,  who  still  does  not 
work,  said  the  accident  changed 
his  outlook  on  life.  He  devotes 
much  of  his  time  to  a  volunteer 


program  aimed  at  helping 
children  who  are  not  doing  well 
in  school. 

""Some  days  when  you  roll  out 
of  bed  and  you've  got  no  leg, 
it's  depressing, • •  Billingsley 
said. 
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TESTIMONY  OF 
THE  UNITED  TURNPIKE  WORKERS 
MR.    CHAIRMAN.    MEMBERS  OF  THE  COMMITTEE. 

WE  COME  BEFORE  THIS   COMMITTEE  ON  BEHALF  OF  THE  UNITED  TURNPIKE 
WORKERS    (UTW)    OF  OHIO,    AN  ORGANIZATION  REPRESENTING  NEARLY  700 
WORKERS  WHO   STAFF  THE  TOLL  BOOTHS  AND  PERFORM  ROAD  MAINTENANCE  ON 
THE   241  MILES  OF  THE  OHIOT^  RM  Pi  K , 

OUR  PURPOSE   IN  OFFERING  THIS  TESTIMONY   IS  TO  URGE  YOUR  SWIFT 
CONSIDERATION  AND  PASSAGE  OF  THE  COMPREHENSIVE  OCCUPATIONAL 
SAFETY  AND  HEALTH  REFORM  ACT. 

TWENTY  YEARS  AGO  OUR  NATION  SET  AN  IMPORTANT  PRECEDENT  WITH 
PASSAGE  OF  THE  OCCUPATIONAL  SAFETY  AND  HEALTH  ACT.   THIS  LAW 
ESTABLISHED  THAT  AMERICA'S  WORKING  MEN  AND  WOMEN  HAVE  A  RIGHT 
TO  A  SAFE  WORKPLACE  AND  IF  EMPLOYERS  REFUSE  TO  RESPECT  THAT 
RIGHT,    THEN  THE  GOVERNMENT  WILL  STEP   IN  AND  PROTECT  THE  WORKERS. 

UNFORTUNATELY,   THE  PROMISED  PROTECTION  OF  OSHA  HAS  NEVER  BEEN 
EXTENDED  TO  MANY  AMERICAN  WORKERS,    INCLUDING  WORKERS  ON  THE  OHIO 
TURNPIKE.    WE  HAVE  NEITHER  PROTECTION  FROM  FEDERAL  LAW,    NOR  FROM 
ANY  STATE  OSHA  PROGRAM.    MORE  THAN  TWENTY  YEARS  AFTER  OSHA'S 
PROTECTIONS  WERE  DEEMED  NECESSARY  BY  THE  U.S.   CONGRESS,   WE  ARE 
LEFT  TO  FEND  FOR  OURSELVES  AS  WE  CHOKE  ON  DIESEL  FUMES,    FACE  DOWN 
SPEEDING  TRUCKS  AND  OBEY  ORDERS  TO  PERFORM  UNSAFE  TASKS  AT  RISK 
OF  OUR  JOBS. 

THE  FOLLOWING  ARE  THE  STATEMENTS  OF  UTW  MEMBERS  ALICE  BEVAN,  RUTH 
SCHAFFNER  AND  DONALD  MCCREA,    ALL  OF  WHOM  KNOW  FROM  PERSONAL 
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EXPERIENCE  THAT  TURNPIKE  WORKERS  ARE  PAYING  A  HEAVY  PRICE  BECAUSE 
OUR  NATION  LAW'S  DO  NOT  NOW  AFFORD  THEM  THE  PROTECTION  THEY 
DESERVE . 

Ruth  Schaffner,  Toll  Collector 

MY  NAME  IS  RUTH  SCHAFFNER.    I  LIVE  IN  FAYETTE,   OHIO,   AND  I  HAVE 
WORKED  AS  A  TOLL  COLLECTOR  FOR  THE  OHIO  TURNPIKE  COMMISSION  FOR 
NINE  YEARS. 

TOLL  COLLECTORS  ARE  EXPOSED  EVERY  DAY  AND  EVERY  NIGHT  TO  DIESEL 
FUMES  WHICH  POUR  OUT  OF  THE  BIG  TRUCKS  TRAVELING  THE  TURNPIKE  TO 
FILL  OUR  TOLL  BOOTHS  AND  FILL  OUR  LUNGS.  MOST  BOOTHS  LACK  ANY 
VENTILATION  SYSTEM  EXCEPT  THAT  PROVIDED  BY  NATURE.  AS  A  RESULT, 
COLLECTORS  FREQUENTLY  EXPERIENCE  HEADACHES  AND  LIGHT-HEADEDNESS 
OR  DIZZINESS.  OUR  FACES  AND  CLOTHING  ARE  SOMETIMES  BLACKENED  BY 
THE  THICK  SMOKE  WHICH  POURS  INTO  THE  TOLL  BOOTHS. 

INSIDE  THESE  SMALL  BOOTHS,   THE  FILTERS  PROTECTING  THE  CRT'S  USED 
TO  CALCULATE  TOLLS  MUST  BE  CHANGED  EVERY  MONTH  BECAUSE  THE 
POLLUTED  AIR  CLOGS  THEM  WITH  A  THICK,    DARK  SOOT.   WE  CANNOT, 
HOWEVER,    CHANGE  THE  FILTERS  IN  OUR  LUNGS.   MANY  COLLECTORS  ARE 
UNUSUALLY  PRONE  TO  NAGGING  COUGHS  AND  RESPIRATORY  INFECTIONS,  AND 
ALL  OF  US  WORRY  ABOUT  THE  LONG-TERM  EFFECTS  ON  OUR  HEALTH.  THE 
DIESEL  EXHAUST  WE  BREATHE  EVERY  DAY   IS  REGARDED  AS  A  CARCINOGEN 
BY  THE  U.S.    DEPARTMENT  OF  HEALTH. 
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MANY  TIMES  WE  HAVE  BROUGHT  OUR  CONCERNS  TO  OUR  EMPLOYER,   THE  OHIO 
TURNPIKE  COMMISSION,   BUT  THE  COMMISSION  REFUSES  TO  ADD 
VENTILATION  SYSTEMS  TO  THE  TOLL  BOOTHS.   THEY  REFUSE  EVEN  THOUGH 
THE  TECHNOLOGY  TO  MAKE  THE  BOOTHS  SAFER  EXISTS  AND  IS  IN  USE  IN 
OTHER  STATES. 

WE  RECENTLY  CALLED  OSHA  ABOUT  THIS  PROBLEM.   WHEN  WE  DID  AN  OSHA 
REPRESENTATIVE  TOLD  US  SOMETHING  WE  ALREADY  KNEW  —  THAT  DIESEL 
FUMES  CAUSE  CANCER.   THEN  HE  TOLD  US  THERE  IS  NOTHING  OSHA  CAN  DO 
BECAUSE  THE  LAW  DOESN'T  COVER  WORKERS  EMPLOYED  BY  THE  TURNPIKE 
COMMISSION. 

WORKERS  ON  THE  TURNPIKE  DESERVE  BETTER  THAN  THAT.   WE'RE  NOT 
SECOND-CLASS  CITIZENS.   TURNPIKE  WORKERS  AND  ALL  AMERICAN  WORKERS 
DESERVE  A  SAFE  AND  HEALTHY  WORKPLACE.   WE  URGE  THE  CONGRESS  TO 
PASS  THE  COMPREHENSIVE  OCCUPATIONAL  SAFETY  AND  HEALTH  REFORM  ACT. 

Alice  Be van,  Toll  Collector 

MY  NAME  IS  ALICE  BEVAN.    I  LIVE  IN  ELYRIA,   OHIO,   AND  HAVE  WORKED 

FOR  THE  OHIO  TURNPIKE  COMMISSION  SINCE  1981.   MY  CURRENT 

i 

ASSIGNMENT  IS  TOLL  COLLECTOR  AT  INTERCHANGE  9-A  IN  NORTH 
RIDGEVILLE. 

SINCE  APRIL  OF  THIS  YEAR  COLLECTORS  AT  MY  WORKSITE  HAVE  TWICE 
WITNESSED  THE  HORROR  OF  HUGE  TRUCKS  SPEEDING  BETWEEN  TOLL  BOOTHS 
AT  SPEEDS  OF  MORE  THAN  50  MILES  PER  HOUR  AFTER  THEIR  DRIVERS  FELL 
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ASLEEP  AND  FAILED  TO  STOP.      ON  TWO  OTHER  OCCASIONS  -IN  THESE  LAST 
FEW  MONTHS  DRIVERS  WERE  SERIOUSLY  INJURED  IN  ACCIDENTS  WHICH 
OCCURRED  WHEN  ONE  VEHICLE  REAR-ENDED  ANOTHER  IN  THE  NARROW  LANE 
IMMEDIATELY  IN  FRONT  OF  ONE  OF  THE  TOLL  BOOTHS . 

IN  ALL  OF  THESE  CASES,   LIFE-THREATENING  DANGER  WAS  SO  CLOSE  TO 
THE  TOLL  COLLECTORS  ON  THE  JOB  THAT  THEY  COULD  LITERALLY  HAVE 
REACHED  OUT  AND  TOUCHED  IT. 

CLOSE  CALLS  LIKE  THESE  OCCUR  WITH  ALARMING  REGULARITY  AT  OUR 
TURNPIKE  INTERCHANGE.      EACH  NEW  ONE  BRINGS  TO  MIND  A  1988 
ACCIDENT  IN  WHICH  A  TRACTOR-TRAILER  DEMOLISHED  ONE  OF  THE  BOOTHS, 
LEAVING  THE  COLLECTOR  TRAPPED  UNDERNEATH.      IN  THAT  CASE  THE 
COLLECTOR  ESCAPED  WITH  HER  LIFE,   BUT  EVERY  DAY  OTHERS  OF  US 
WONDER  IF  WE  WILL  BE  SO  FORTUNATE  WHEN  OUR  TURN  COMES. 

OUR  SAFETY  PROBLEMS  AT  INTERCHANGE  9 -A  REALLY  STEM  FROM  THE 
FLAWED  DESIGN  OF  THE  TURNPIKE  INTERCHANGE  ITSELF,   AND  REBUILDING 
THE  INTERCHANGE  MIGHT  BE  THE  ONLY  WAY  TO  FULLY  SOLVE  THEM.  IN 
THE  MEANTIME,    STRONGER  BASIC  SAFETY  PROTECTIONS,   MANY  OF  WHICH 
ARE  ALREADY  PROVIDED  TO  EMPLOYEES  ON  TOLL  ROADS  IN  OTHER  STATES, 
WOULD  GO  A  LONG  WAY  TOWARD  REDUCING  THE  FEAR  THAT  COLLECTORS  NOW 
CARRY  TO  THEIR  JOBS.     TOLL  BOOTHS  COULD  BE  REINFORCED  TO  PROTECT 
COLLECTORS  IN  THE  EVENT  OF  COLLISIONS,   OR  EMERGENCY  EXITS  COULD 
BE  ADDED  TO  PROVIDE  AN  AVENUE  OF  QUICK  ESCAPE.     ALARMS  COULD  BE 
INSTALLED  TO  WARN  COLLECTORS  OF  VEHICLES  APPROACHING  AT  UNSAFE 
SPEEDS.      STURDIER  CRASH  BARRIERS  COULD  BE  CONSTRUCTED  TO  PROTECT 
US. 
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HOWEVER,   NONE  OF  THESE  STEPS  IS  LIKELY  TO  BE  TAKEN  UNTIL  TURNPIKE 
WORKERS  GAIN  A  LEVER  WITH  WHICH  TO  MOVE  OUR  EMPLOYER  TO  ACT  ON 
BEHALF  OF  OUR  SAFETY.      OUR  REPEATED  APPEALS  TO  THE  TURNPIKE 
COMMISSION  HAVE  BROUGHT  MINOR  MODIFICATIONS,   BUT  ONLY  THAT.  EVEN 
OUR  JOINT  LABOR-MANAGEMENT  SAFETY  COMMITTEE  WILL  REMAIN  A  DEAD 
END  FOR  US  SO  LONG  AS  ITS  FINAL  COURSE  OF  ACTION  REMAINS  THE 
UNILATERAL  CHOICE  OF  MANAGEMENT  AND  WORKERS  HAVE  NOT  FURTHER 
RECOURSE . 

THAT  IS  WHY  WE  NEED  THE  PROTECTION  OF  OSHA,   AND  THAT'S  WHY  WE 
NEED  A  NEW  OSHA  LAW  WITH  TEETH.      WE  SHOULDN'T  HAVE  TO  WAIT  FOR  A 
TOLL  COLLECTOR  TO  BE  MAIMED  OR  KILLED  BEFORE  COMMON-SENSE  STEPS 
ARE  TAKEN  TO  MAKE  OUR  WORK  ENVIRONMENT  A  SAFE  ONE.     WE  SHOULDN'T 
HAVE  TO  STARE  DOWN  SPEEDING  TRUCKS  AND  WONDER  WHICH  ONE  MIGHT 
MOVE  US  DOWN. 

CONGRESS  SHOULD  PASS  OSHA  REFORM  NOW  AND  GIVE  US  WHAT  EVERY 
AMERICAN  WORKER  DESERVES:   THE  RIGHT  TO  A  SAFE  AND  HEALTH 
WORKPLACE . 

Donald  Mccrea,  Maintenance  Worker 

MY  NAME  IS  DONALD  MCCREA.    I  HAVE  BEEN  EMPLOYED  AS  A  MAINTENANCE 
WORKER  BY  THE  OHIO  TURNPIKE  COMMISSION  FOR  THE  PAST  11  YEARS.  FOR 
THE  LAST  12  MONTHS  I  HAVE  BEEN  OFF  THE  JOB  BECAUSE  OF  AN 
OCCUPATIONAL  INJURY  SUFFERED  WHEN  I  WAS  INSTRUCTED  TO  TAKE  AN 
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UNSAFE  SHORT  CUT  TO  COMPLETE  THE  JOB  OF  BREAKING  OVERPOUR  OFF 
FROM  LIGHT  POLE  BASES  WE  WERE  BUILDING  ALONG  THE  TURNPIKE.  MY 
SUPERVISOR  ORDERED  ME  TO  BREAK  THE  OVERPOUR  WITH  A  25-POUND  STEEL 
SPUD  BAR  WHEN  THE  SAFE  AND  PROPER  EQUIPMENT  WOULD  HAVE  BEEN  A 
JACKHAMMER.      THE  RESULT  WAS  A  SERIOUS  BACK  AND  NECK  INJURY  WHICH 
MAY  PREVENT  MY  EVER  RETURNING  TO  THE  JOB. 

DURING  MY  YEARS  IN  TURNPIKE  MAINTENANCE  I  HAVE  WITNESSED  MANY 
CASES  WHERE  WORKERS  WERE  ORDERED  TO  PERFORM  THEIR  JOBS  IN  AN 
UNSAFE  MANNER.     THE  CHOICE  OFFERED  THE  WORKER  WAS  SIMPLE:  EITHER 
RISK  YOUR  HEALTH  OR  RISK  YOUR  JOB. 

ON  SEVERAL  OCCASIONS   I  HAVE  BEEN  INSTRUCTED  TO  DO  SOMETHING  I 
KNEW  TO  BE  AN  IMMEDIATE  RISK  TO  MY  SAFETY  —  OR  TO  IMMEDIATELY 
PUNCH  OUT  AND  GO  HOME.      IT'S  NOT  THE  KIND  OF  CHOICE  A  WORKERS 
SHOULD  HAVE  TO  MAKE.    IT'S  NOT  FAIR. 

ABOUT  TWO  YEARS  AGO  I  WAS  CAUGHT  UP  IN  A  CLASSIC  DISPLAY  OF 
MANAGEMENT'S  DISREGARD  FOR  WORKER  SAFETY  AND  HEALTH.  TURNPIKE 
MANAGEMENT  HAD  JUST  FINISHED  SHOWING  US  A  SAFETY  TRAINING.  THE 
FILM  HAD  FEATURED  AS  AN  EXAMPLE  OF  UNSAFE  PRACTICES  A  WORKER 
BEING  HOISTED  OVERHEAD  IN  THE  BUCKET  OF  A  FRONTLOADER  IN  ORDER  TO 
CHANGE  LIGHT  BULBS   IN  A  CEILING  LIGHT  FIXTURE.      IN  THE  FILM,  A 
LARGE  CIRCLE  WITH  A  SLASH  THROUGH  IT  WAS  PICTURED  OVER  THE  WORKER 
CHANGING  THE  LIGHTBULB  IN  THE  FASHION  TO  UNDERSCORE  THE  POINT 
THAT  THIS  IS  AN  UNSAFE  PRACTICE.     NO  SOONER  HAD  THE  TRAINING  FILM 
ENDED  THAN  I  WAS  ORDERED  BY  MY  SUPERVISOR  TO  CLIMB  IN  THE  BUCKET 
OF  A  FRONTLOADER  IN  ORDER  TO  CHANGE  LIGHT  BULBS  IN  THE  SAME 
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MAINTENANCE  BUILDING  IN  WHICH  WE  HAVE  JUST  VIEWED  THE  TRAINING 
FILM.  DO  IT  OR  ELSE,  MY  SUPERVISOR  INSTRUCTED  ME,  SO  I  CHANGED 
THE  BULBS. 

IN  ANOTHER  INCIDENT  FROM  ABOUT  TWO  YEARS  AGO  A  CREW  WAS  ORDERED 
TO  APPLY  SLURRY  SEAL  TO  THE  ADMINISTRATION  PARKING  LOT  ON  A  DAY 
WHEN  THE  TEMPERATURE  WAS  ABOVE  ONE  HUNDRED  DEGREES.    IT  WAS 
CLEARLY  UNDERSTOOD  BY  ALL  THE  WORKERS  THAT  SLURRY  SEAL  WAS  NOT  TO 
BE  APPLIED  WHEN  TEMPERATURES  WERE  THIS  HIGH  BECAUSE  THE  NOXIOUS 
FUMES  FROM  THE  SEALANT  ARE  DANGEROUS  IN  THESE  CONDITIONS.  THE 
FIRST  MAINTENANCE  WORKERS  PASSED  OUT  AT  APPROXIMATELY  11  A.M.  BY 
THE  TIME  MANAGEMENT  AGREED  TO  HALT  THE  WORK  AT  NOON,   ONE  MORE 
EMPLOYEE  HAD  PASSED  OUT  FROM  THE  FUMES,   AND  THREE  OTHERS  WERE 
SICK.   AGAIN,   WE  HAD  OBJECTED  TO  DOING  THIS  WORK  BUT  HAD  BEEN 
ORDERED  TO  PROCEED.    IT  WAS  A  CASE  OF  SEAL  THE  PARKING  LOT  AND 
JEOPARDIZE  YOUR  HEALTH,   OR  SEAL  YOUR  FATE  BY  REFUSING  TO  DO  THE 
JOB.   A  LOT  TIMES  HOW  FAR  YOU  CAN  CARRY  SUCH  OBJECTIONS  IS  MATTER 
OF  HOW  BOLD  YOU  FELL  THAT  DAY  AND  HOW  BADLY  YOU  NEED  YOUR  JOB.  I 
HAVE  SEEN  GUYS  FIRED  FOR  REFUSING  TO  PERFORM  ASSIGNED  WORK,  AND 
THAT  HAS  ALWAYS  INFLUENCED  MY  THINKING  ON  THIS  SUBJECT. 

IN  ONE  OTHER  INSTANCE,   THIS  ONE  ABOUT  FOUR  YEARS  AGO,    I  OBJECTED 
STRENUOUSLY  TO  DRIVING  A  PAYLOADER  UP  THE  SIDE  OF  A  LARGE  PILE  OF 
SALT  WHICH  WE  WERE  STORING  FOR  USE  IN  DE-ICING  THE  TURNPIKE.  I 
REFUSED  TO  DRIVE  THE  PAYLOADER  UP  THE  PILE  BECAUSE  I  KNEW  IT  WAS 
AN  UNSTABLE  BASE  ON  WHICH  TO  OPERATE,   BUT  I  WAS  ORDERED  TO  "DRIVE 
OR  GO  HOME."  WHEN  I  DID  AS  I  WAS  INSTRUCTED  THE  LOADER  FLIPPED 


7 


314 


OVER,    CRUSHING  PART  OF  THE  CAB  AND  BREAKING  THE  WINDOWS.    I  WAS 
LATER  DISCIPLINED  FOR  CAUSING  THE  ACCIDENT. 

GRANTING  WORKERS  THE  RIGHT  TO  REFUSE  UNSAFE  WORK  WITHOUT  FEAR  OF 
RETALIATION  BY  THE  EMPLOYER  WILL  BE  AN  IMPORTANT  STEP  TOWARD 
GUARANTEEING  HEALTHIER,    SAFER  WORKPLACES  THROUGHOUT  OUR  NATION. 
IF  THIS  RIGHT  HAD  EXISTED  IN  ANY  MEANINGFUL  FORM  JUST  A  YEAR  AGO, 
I  MIGHT  NOT  NOW  BE  BURDENED  WITH  THE  DISABLING  BACK  INJURY  WHICH 
NOW  SUBTRACTS  SO  MUCH  FROM  THE  QUALITY  OF  MY  WORKING  LIFE. 

TOGETHER  WITH  MY  FELLOW  TURNPIKE  WORKERS,    I  URGE  YOU  IN  THE 
STRONGEST  TERMS  TO  MAKE  COMPREHENSIVE  OSHA  REFORM,  INCLUDING 
PROVISIONS  GUARANTEEING  WORKERS  THE  "RIGHT  TO  ACT"  AGAINST  UNSAFE 
CONDITIONS,   A  TOP  PRIORITY  IN  THIS  CONGRESS.      ALL  AMERICAN 
WORKERS  SHOULD  HAVE  THE  RIGHT  TO  A  SAFE  AND  HEALTH  WORKPLACE.  NO 
WORKER  SHOULD  HAVE  TO  CHOOSE  BETWEEN  THE  JOB  THEY  NEED  AND  THE 
GOOD  HEALTH  THEY  CHERISH. 


8 


315 


The  Honorable  Howard  M.  Metzenbaum 
Chairman,   Subcommittee   on  Labor 
608  Senate  Han  Office  Building 
Washington,  DC  20510-6312 

Dear   Chairman  Metzenbaum: 

The  American  Public  Health  Association  (APHA)  representing  a 
combined  national  and  affiliate  membership  of  over  55,000  public 
health  professionals   and  community   health   leaders,   endorses  your 
American  Public  Health  Associationlegislation,  S.   1622,  the  Comprehensive  Occupational  Safety  and  Health 
~  Reform  Act.     APHA  is  the  largest  public  health  association  in  the  world 

with  a  118  year  history  in  promoting  good  personal,  environmental  and 
occupational   health   policies   and  practices. 


1015  Fifteenth  Street,  NW 
Washington,  DC  20005 
202/789-5600 


The  landmark  legislation  passed  in   1970  which  created  the  Occupational 
Safety  And  Health  Administration  was  the   first  comprehensive, 
nationwide  program   to  prevent  workplace   injuries   and  illnesses. 
S.   1622  moves  this  landmark  legislation  forward  in  important  ways. 


APHA  believes  that  the  provisions  of  S.  1622  are  critical  to  strengthen 
the  current  law.     Provisions  in  the  bill  require  employee  education  and 
training  regarding  hazards.     Workers  and  unions  will  have  the  same 
rights  as  management  in  OSHA  enforcement  proceedings.     OHSA  will 
have  the  power  to  shut  down  a  work  site  which  poses  serious  hazards. 
Efforts  will  be  made  to  increase  and  improve  the  efficiency  of  OSHA  to 
set  standards  and  incorporate  the  views  of  NIOSH  and  unions  who  have 
petitioned  OSHA  for  new  standards.     Coverage  is  expanded  to  include 
federal,  state  and  local  government  employees.     Additionally,  the  bill 
targets  limited  resources  to  high-risk  workplaces  such  as  nuclear 
weapons  production  sites  in  Savannah,  Georgia  and  Rocky  Flats, 
Colorado. 


APHA  has  urged  Congress  and  the  President  to  establish  and  maintain 
safety  and  health  programs  to  reduce  or  eliminate  hazards  in  the 
workplace  and  prevent  injuries  and  illnesses  to  employees.  APHA 
believes  this  legislation  embodies  the  broad  range  of  safety  and  health 
issues  that  the  Association  has  advocated  over  the  years. 


We  look  forward  to  working  with  you  and  others  on  the  Labor  and 
Human  Resources  Committee  to  pass  this  legislation.     The  Association 
believes  that  work-related  injuries  and  illnesses  are  major  public 
health  issues.     Enactment  of  this  legislation  will  further  important 
public  health  goals  of  APHA. 


William  H.  McBeath,  MD,  MPH 
Executive  Director 
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iFPTE      INTERNATIONAL  FEDERATION  OF 

V^fi^   PROFESSIONAL  AND  TECHNICAL  ENGINEERS 

8701  GEORGIA  AVENUE.  SUITE  701  /        SILVER  SPRING.  M  D  20910         /         (301)  565-9016 


WORKPLACE  HEALTH  AND  SAFETY 

Background 

Each  year  more  than  six  million  workers  are  injured  on  the  job  or 
become  ill  because  of  workplace  hazards.     In  addition,  thousands  of 
workers  are  killed  on  the  job  each  year.     Federal  workers  are  no 
exception.     They  work  in  some  of  the  most  dangerous  occupations  under 
some  of  the  most  dangerous  circumstances  known  to  American  workers. 
They  are  exposed  to  radiation,  PCBs,  asbestos,  lead,  mercury,  and  methyl 
ethyl  keytone,  ^ust  to  name  a  few.     They  conduct  confined  space 
inspections  inside  massive  fuel  tanks.     They  are  on  site  during  the 
testing  of  weapons  and  space  rockets.     Not  surprisingly,  federal 
employees  in  these  jobs  experience  illness,  injury  and  fatality  rates 
which  rival  the  experience  of  workers  in  the  most  dangerous  private 
sector  jobs. 

Private  sector  workers  enjoy  the  advantage  of  being  protected  by 
the  Occupational  Health  and  Safety  Act  (OSHA)  which  empowers  the 
Department  of  Labor  to  enforce  workplace  health  and  safety  standards. 
In  contrast  federal  workplaces  are  excluded  from  the  scope  of  the  Labor 
Department's  enforcement  powers.     Instead  OSHA  delegates  enforcement  of 
health  and  safety  rules  to  the  various  federal  agency  employers  which 
are  just  like  private  entities,  primarily  concerned  with  turning  out  a 
product  or  service.     This  regulatory  scheme  is  inherently  problematic 
since  it  delegates  to  the  employer  the  discretion  to  resolve  conflicts 
between  worker  safety  and  productivity. 

In  fact,  OSHA  compliance  problems  persist  in  federal  agencies  and 
the  Labor  Department  is  powerless  to  enforce  compliance. 

Nonfederal  workers  were  hired  to  replace  roofing  at  a 
Naval  shipyard.     These  nonfederal  workers  were  provided, 
in  compliance  with  OSHA  requirements,  breathing 
apparatus.     The  federal  shipyard  workers  who  worked  on 
the  top  floor  of  the  building  where  lung  scarring  fungus 
and  bird  droppings  were  falling  through  the  roof,  were 
not  provided  with  any  protective  equipment.  Instead, 
they  were  required  to  continue  to  work  on  the  top  floor 
to  meet  deadlines,  even  after  mangement  ordered  them  to 
turn  their  computers  off  to  protect  the  equipment  from 
being  damaged  by  the  falling  debris. 

At  yet  another  Navy  facility,  PCB  transformers  were 
struck  by  lightning,  contaminating  the  building  with 
PCBs.   Instead  of  evacuating  the  building  immediately, 
supervisors  required  employees  to  remain  at  work  for 
over  an  hour,  until  so  many  people  were  coughing  and 
gagging,  they  were  finally  dismissed.     The  Navy 
"cleaned"  the  building,  and  declared  it  safe  for  use. 
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The  building  was  reoccupied  for  over  a  year  when  it  was 
again  evacuated  and  torn  down,  without  explanation,  by 
nonfederal  workers  wearing  contamination  suits. 

A  commanding  officer  at  a  Navy  shipyard  ordered 
improperly  equipped  federal  workers  to  remove  asbestos 
at  another  federal  facility.     Complaints  were  made  to 
shipyard  health  and  safety  officers,  who  failed  to 
remedy  the  situation,  and  to  OSHA  inspectors,  who  had  no 
power  to  force  remedial  action  by  the  shipyard.     It  was 
not  until  workers  picketed,  and  Members  of  Congress 
intervened,  that  remedies  to  these  problems  were 
implemented. 


Now,  more  than  ever,  vigorous  enforcement  of  the  OSHA  laws  in  the 
federal  workplace  is  needed  to  protect  both  the  federal  worker  and  the 
communities  located  near  federal  facilities.     The  Navy  admits  that 
nearly  2,000  Navy  sites  require  extensive  remedial  action  to  correct 
hazardous  waste  storage  and  disposal  problems.     Federal  workers  work  on 
in,  and  around  these  sites  and  are  exposed  every  day  to  the  hazards  the 
surrounding  communities  will  face  someday  soon. 

Radium,  a  highly  dangerous  radioactive  substance,  was 
used  during  WWII  to  paint  instrument  panels  and  washed 
into  the  Navy's  drainage  system  at  one  of  its 
facilities.     Radiation  still  contaminates  areas  around 
the  drain  pipes  where  federal  workers  do  their  jobs. 

At  a  NASA  facility,  PCBs  were  dumped  into  the  ground 
where  the  agency  later  located  its  day  care  center. 

At  another  NASA  facility,  the  agency  has  been  trying  for 
over  a  year  to  locate  a  fuel  leak  which  has  already 
contaminated  a  large  area  of  the  facility  grounds  which 
is  being  used  by  NASA  workers. 

IFPTE  is  leading  the  effort  to  use  the  enforcement  of  OSHA 
standards  to  benefit  not  only  federal  workers  but  the  communities 
surrounding  federal  workplaces  as  well. 

In  addition,  federal  workers  suffer  from  the  shortcomings  of  the 
current  OSHA  law,  which  even  if  fully  complied  with  by  federal  agencies 
fails  to  adequately  protect  all  American  workers,  federal  and 
nonfederal  alike.     In  particular  standards  are  either  nonexistent  or 
outdated  for  many  of  the  dangerous  situations  federal  workers  face. 

Revised  asbestos  standards  languish  at  the  Department  of 
Labor  while  our  members  are  directly  exposed  day  in  and 
day  out  to  airborne  asbestos. 
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Our  members  work  in  confined  spaces  such  as  fuel  tanks 
which  can  contain  toxic  gases  or  be  oxygen  deficient 
without  the  benefit  of  OSHA  standards  to  protect  their 
safety. 

Similarly,  no  ergonomic  standards  are  in  place  to 
protect  against  repetitive  motion  injuries. 

No  indoor  air  quality  standards  protect  federal  office 
workers  from  life-threatening  diseases  which 
contaminate  office  ventilation  systems. 

Federal  employees,  like  their  nonfederal  counterparts,  desperately 
need  the  expertise  of  the  National  Institute  for  Occupational  Safety 
and  Health  to  be  invigorated  and  directed  toward  providing  the  latest 
and  best  research  and  information  about  workplace  health  and  safety. 
Experience  has  taught  that  many  materials  once  considered  safe  are  now 
known  to  be  deadly.     Federal  workers  are  understandably  cynical  about 
the  federal  employers'  will  to  fully  inform  them  about  workplace 
hazards.     After  all  it  was  the  federal  government  who  allowed  thousands 
of  shipyard  workers  to  work  directly  with  asbestos  and  women  to  work 
directly  with  radium  paints  without  any  protective  equipment  whatsoever. 
Workers  need  independent  expertise  to  keep  them  informed  about  the 
latest  and  best  scientific  research. 

Finally,   federal  workers,   like  their  nonfederal  brothers  and 
sisters,   suffer  from  fear  of  retaliation  for  attempting  to  bring  OSHA 
violations  to  light.     Recently  a  Navy  engineer  lost  her  job  and  three 
years'  pay  before  a  federal  appeals  court  finally  recognized  that  she 
had  been  retaliated  against  for  blowing  the  whistle  on  improper 
hazardous  waste  disposal.     All  workers  need  improved  whistleblower 
protections  which  would: 

Allow  for  reinstatement  pending  resolution  of 
retaliation  charges; 

Permit  private  actions  to  seek  timely  relief  from 
retaliation;  and 

Assess  greater  penalties  against  employers  who  use 
retaliatory  practices. 

IFPTE  Supports  Comprehensive  OSHA  Reform 

Comprehensive  OSHA  reform  legislation  has  been  introduced  in  the 
House   (H.R.     3160)   and  the  Senate  (S.     1622)   which  would,   among  other 
things,   empower  the  Department  of  Labor  to  enforce  OSHA  standards  at 
federal  workplaces  and  address  the  need  for  current  OSHA  standards, 
better  occupational  health  and  safety  research,  and  improved 
whistleblower  protections.     IFPTE  supports  this  legislation  as  well  as 
H.R.     3149,   Federal  Employees  Occupational  Safety  and  Health  Act  of 
1991,  which  focuses  primarily  on  resolving  the  OSHA  enforcement  and 
retaliation  problems  faced  by  federal  workers. 
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STATEMENT 
ON 

COMPREHENSIVE  OCCUPATIONAL  SAFETY  AND  HEALTH  REFORM  ACT 

BY 

CLYDE  W.  SUMMERS 

My  name  is  Clyde  W.  Summers  and  I  am  a  Professor  of  Law  at 
the  University  of  Pennsylvania.     I  teach  research  and  write  in 
various  areas  of  Labor  Law,   including  legal  protection  of  the 
safety  and  health  of  employees. 

I  want  to  comment  on  only  two  aspects  of  S.   1622  at  this 
time:     first,  Title  II  concerning  the  establishment  of  safety  and 
health  committees  and  the  selection  of  employee  safety  and  health 
representatives;  second,  Title  VII  concerning  protecting 
employees  from  discrimination  for  reporting  violations  or  for 
refusing  to  perform  dangerous  work. 

TITLE  II  -  SAFETY  AND  HEALTH  COMMITTEES 

The  establishment  at  the  workplace  of  safety  and  health 
committees,  with  employee  elected  safety  and  health 
representatives  is  absolutely  essential  if  working  men  and  women 
are  to  have  even  minimal  assurance  of  safe  and  healthful  working 
conditions.     Such  committees  are  necessary  both  to  aid  employers 
in  providing  a  safe  and  healthful  workplace,  and  to  enable 
employees  to  insist  that  safe  and  healthful  conditions  be 
maintained. 

Compliance  with  the  statute  can  not  be  achieved  by 
government  inspection  of  workplaces.     The  statute  covers  four  and 
a  half  million  workplaces  with  65  to  70  million  workers.     At  the 
present  time  there  are  less  than  1,200  Compliance  Officers,  and 
they  make  less  than  70,000  inspections  covering  less  than  3 
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million  workers  each  year.     To  make  maximum  use  of  scarce 
resources,  OSHA  targets  inspections  for  industries  which  have  the 
highest  industry  rates.     As  a  result,   83%  of  the  inspections  are 
in  construction  and  manufacturing.     Even  in  these  target 
industries,   inspections  are  only  every  five  or  six  years. 
Workplaces  in  other  industries  are  almost  never  inspected  unless 
an  employee  files  a  formal  complaint. 

The  lack  of  frequent  inspections  largely  removes  any  legal 
incentive  for  employers  to  comply  with  statutory  standards 
Compliance  often  requires  substantial  capital  investment,  more 
costly  work  processes  or  increased  supervision  and  controls.  The 
fines  levied  for  violations  when  there  is  an  inspection  are  often 
less  than  the  interim  savings  from  non-compliance.     Fines  large 
enough  effectively  to  deter,  when  the  likelihood  of  inspection  is 
so  small,  would  need  to  be  so  large  as  to  endanger  continued 
viability  of  the  enterprise  and  to  be  politically  unacceptable. 

Congress  has  been  unwilling  to  provide  the  resources  to  make 
more  frequent  inspections  possible,   and  it  is  beyond  hope  or 
reason  that  Congress  would  or  could  provide  funds  for  the  army  of 
compliance  officers  necessary  to  assure  even  a  minimal  level  of 
compliance . 

Maintenance  of  safe  and  healthful  workplaces  requires  that 
the  main  burden  of  identifying  violations  and  making  the  initial 
efforts  to  obtain  compliance  must  come  from  within  the  workplace, 
not  from  government  inspections  from  outside  the  workplace.  When 
employers  fail  to  comply  with  safety  and  health  standards,  then 
the  employees  who  are  endangered  by  those  conditions  should  have 


321 


effective  means  to  seek  corrections  from  their  employer,   and  if 
that  fails  to  initiate  OSHA  enforcement  action.   The  base  policing 
process  must  rely  primarily  on  employees  in  the  workplace. 

The  present  statute  provides  that  "employees  or 
representative  of  employees"  may  request  an  inspection.  This, 
however,    is  of  limited  value.     Most  employees  have  little 
knowledge  of  statutory  standards  of  safety  and  health, 
particularly  dangers  to  health  from  environmental  conditions  and 
toxic  substances.     Many  have  been  so  long  exposed  to  harmful 
conditions  like  ear  damaging  noise,   lung-clogging  dust  and  fumes, 
and  paralyzing  repetitive  movements  that  they  accept  these  as 
normal  pains  and  burdens  of  the  job.     Single  employees  or  groups 
of  employees  who  have  no  institutional  structure  or  special 
standing  are  seldom  willing  or  able  to  confront  their  employers 
with  protests  against  conditions,  or  to  file  formal  complaints 
with  OSHA.     Section  11   (c)   prohibiting  discrimination  against 
those  who  complain,   even  as  amended  by  Section  601  of  this 
proposal,  will  not  remove  the  fear  of  retaliation. 

Where  unions  are  recognized  representatives  of  employees, 
they  can  and  often  do  provide  an  institutional  structure  which 
reinforces  compliance  with  the  statute.     Officers  and  stewards 
can  and  often  do  become  informed  of  statutory  standards.  They 
learn  to  recognize  the  dangers  of  long  established  practices. 
They  can  call  these  to  the  attention  of  management  and  negotiate 
changes  which  reduce  or  remove  dangerous  conditions  before 
employees  suffer  further  injury.     They  provide  a  channel  through 
which  employees  can  voice  their  protests  against  dangers  and  can 
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confront  the  employer  or  file  formal  complaints  without  exposing 
individual  employees  to  retaliation,  and  if  they  are  disciplined 
or  dismissed  the  union  can  require  the  employer  to  prove  just 
cause  before  an  arbitrator. 

"Representatives  of  employees"  are  entitled  to  accompany  a 
compliance  officer  in  the  walk-around  the  plant,  but  this  applies 
only  to  recognized  bargaining  agents.     If  there  is  no  majority 
union,  then  there  is  no  "representative  of  employees."  This  means 
that  more  than  80%  of  workers  covered  by  the  statute  have  no 
representative  who  can  speak  or  act  for  them  when  their  health 
and  safety  is  at  risk. 

What  is  necessary,  where  employees  are  not  represented  by  a 
union,   is  that  they  have  safety  and  health  representatives  who 
can  help  them  obtain  meaningful  protection  of  the  statute.  Those 
representatives  can  act  as  workplace  inspectors  on  a  continuous 
basis,   identifying  violations,   speaking  on  behalf  of  employees, 
dealing  with  the  employer  to  obtain  corrections,  and  if  that 
fails,  reporting  violations  to  OSHA.     When  the  Compliance  Offices 
comes  they  can  accompany  him  in  the  walk-around  the  plant,  and 
protest  citations  which  are  believed  inadequate,  and  insure  that 
abatement  orders  are  obeyed. 

In  addition,   safety  and  health  committees  composed  of  an 
equal  number  of  employee  elected  representatives  and  management 
appointed  representatives  can  develop  a  safety  program  which 
recognizes  and  accommodates  the  interests  of  both  employees  and 
management.     It  can  provide  a  continuing  forum  for  developing  an 
awareness  of  their  common  interests  in  protecting  employee  safety 
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and  health  with  a  minimum  cost  and  burden  on . productive 
efficiency.     Such  committees  offer  a  promise  of  developing  a 
cooperative  relationship  which  will  significantly  reduce  the  need 
for  government  intervention. 

It  is  important  to  point  out  that  almost  every 
industrialized  country  has  established,   in  one  form  or  another, 
statutory  committees  with  elected  employee  representatives 
responsible  for  developing  safety  programs  and  enforcing  safety 
regulations.     Even  in  Britain,  where  a  long  tradition  of 
voluntarism  has  dominated  labor  relations,   safety  committees  and 
elected  employee  safety  representatives  are  statutorily  mandated. 
In  most  countries,  the  safety  representatives  and  safety 
committees  have  far  more  scope  and  authority  than  provided  in  the 
proposal  here.     I  will  not  elaborate  on  this,   for  I  have  a  study 
made  by  three  students  of  safety  committees  in  Britain,  France, 
Sweden  which  I  will  later  provide  this  Committee. 

I  now  turn  to  comments  on  specific  aspects  of  Title  II  of 
S.   162  2.     I  would  preface  these  remarks  by  stating  that  in  my 
view  the  basic  structure  of  the  mandated  safety  and  health 
committees  and  employee  representative  is  sound.     It  will 
significantly  further  the  goal  of  the  statute  in  assuring  working 
men  and  women  of  safe  and  healthful  working  conditions. 
Employees  need  their  own  elected  representatives,  but  protecting 
safety  and  health  is  of  mutual  concern  to  employees  and 
employers.     Therefore,  joint  safety  committees  should  consist  of 
an  equal  number  of  elected  employee  representatives  and 
management  representative.     This  provides  a  process  through  which 
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employees  can  call  attention  to  conditions  they  consider 
dangerous  and  mutually  acceptable  solutions  can  be  worked  out. 
It  provides  a  structure  for  developing  on-going  safety  and  health 
programs  and  obtaining  a  systematic  review  of  safety  and  health 
conditions  in  the  workplace. 

The  wording  of  subsection  4  of  Section     ,  however,   raises  a 
potentially  serious  problem.     That  subsection  defines  the  rights 
of  the  committee;  it  defines  no  rights  of  the  employee 
representatives.     It  is  absolutely  necessary  that  the  employee 
representatives  have  the  right  to  act  on  their  own  and  not  be 
limited  to  acting  through  the  committee.     An  employee 
representative  must  be  able  to  make  inspections,   file  complaints, 
and  perform  other  functions  without  obtaining  authority  from  the 
committee.     This  is  particularly  necessary  because  the  committee 
has  an  equal  number  of  employee  and  management  representatives. 
A  tie  vote  could  create  an  impasse  and  if  action  would  be  taken 
only  through  the  committee,   the  process  would  be  paralyzed  and 
employee  representatives  handcuffed. .     The  initial  paragraph  of 
the  subsection  should  read 

"A  committee  established  under  this  paragraph  (1) 

and  any  member  of  that  committee  shall  have  the  right 

and  duty,  within  reasonable  limits  and  in  a  reasonable 

manner  to   " 

For  the  statutory  safety  committee  structure  to  be  effective 
certain  basic  elements  must  be  provided.     The  present  proposal 
provides  some  of  these  basic  elements  but  overlooks  others. 
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First,   the  elected  employee  representative  must  be  trained 
and  educated  to  recognize  the  potential  dangers  in  the  particular 
workplace  and  to  know  the  legal  standards  applicable.  This 
reguires  training  and  education  far  beyond  that  given  to 
employees  generally.     This  seems  to  be  provided  by  a  separate 
subsections  of  Section  27   (c) ,   and  pay  for  the  time  spent  in  such 
training  and  education  is  specifically  reguired  in  another 
subsection  of  Section  27   (c) . 

Second,  members  of  safety  and  health  committees  must  be  paid 
for  time  spent  in  committee  work.     This  is  provided  in  Section  28 
(b) (5) .     However,   the  statute  should  make  explicit  that  employee 
representatives  should  be  paid  for  all  time  spent  representing 
the  safety  and  health  concerns  of  employees,  whether  the 
committee  itself  was  involved.     For  example,   if  an  employee 
complains  about  a  condition  and  the  employee  representative 
investigates  and  reports,   this  should  be  considered  paid  working 
time.     Meetings  and  activities  of  the  committees,   as  such,  are 
only  a  part  of  the  employee  representatives 1   functions  and 
responsibility. 

Third,   employee  safety  representatives  must  have  the  maximum 
sense  of  job  security  so  they  will  feel  free  to  carry  out  their 
responsibilities  and  vigorously  represent  the  employees  who  elect 
them.     They  need  special  protection  against  retaliatory 
discipline  and  dismissal.     The  protection  against  discrimination 
provided  by  Section  601  may  be  verbally  sufficient,  but  it  is 
practically  inadequate.     It  reguires  proof  of  employer  motive, 
which  may  be  hidden  by  pretexual  charges  or  defeated  by  claims  of 
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mixed  motives.     They  need  protection  of  a  legal  standard  which 
leaves  them  less  vulnerable.     The  more  adequate  and  appropriate 
standard  is  "just  cause."     The  statute  should  provide  that 
employee  safety  and  health  representatives  can  be  disciplined  or 
discharged  only  upon  proof  by  the  employer  of  just  cause,  the 
standard  regularly  applied  to  employees  under  collective 
agreements.     Claims  by  employee  representatives  should  be 
submitted  to  arbitration,   following  generally  the  provisions  of 
the  Uniform  Employment  Termination  Act  adopted  by  the 
Commissioners  of  Uniform  Laws  in  July  of  this  year.     In  cases  of 
economic  layoffs,   employee  safety  and  health  representatives 
should  be  retained  so  employees  will  always  be  represented  and 
have  someone  to  whom  they  can  turn. 

Fourth ,  the  election  process  should  have  safeguards  to 
assure  that  the  employee  representatives  are  those  freely  chosen 
by  the  employees  without  any  influence  by  the  employer.  The 
election  is  not  like  an  NLRB  election  where  the  decision  is 
whether  employees  shall  be  represented  for  purposes  of  collective 
bargaining;   instead  it  is  comparable  to  the  election  of  union 
officers  where  the  decision  is  which  individuals  shall  act  as 
representatives.     It  is  inappropriate  for  employers  to  influence 
that  choice  and  thereby  help  select  those  who  sit  on  the  safety 
committees  as  employee  representatives.     Section  401   (9) Just  as 
the  Landrum-Grif f in  Act  prohibits  candidates  for  union  office 
from  using  any  funds  contributed  by  an  employer,   this  statute 
should  explicitly  prohibit  an  employer  from  supporting,  directly 
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or  indirectly,  any  candidate  for  election  as  employee  safety  and 
health  representative. 

TITLE  VI   -  PROTECTION  OF  EMPLOYEES  FROM  DISCRIMINATION 
Section  601  seeks  to  protect  employees  who  engage  in  two 
different  kinds  of  activities.     Subsection  1  protects  employees 
who  report  or  complain  of  dangerous  conditions  to  OSHA,  the 
employer,   the  safety  and  health  committee  or  the  employee  safety 
and  health  representative.     Subsection  2  protects  employees  who 
refuse  to  work  because  they  fear  serious  injury.     I  would  like  to 
discuss  first  the  scope  of  protection  provided  by  subsection  2, 
and  discuss  second  the  procedures  and  remedies  provided  for  both 
subsections . 

Under  subsection  2,   employees  who  refuse  to  work  because  of 
their  fear  of  serious  injury  are  protected  only  if  their  fear  is 
"reasonable."     The  circumstances  must  be  "of  such  a  nature  that  a 
reasonable  person  .    .    .  would  conclude  that  there  is  a  bona  fide 
danger  of  an  injury  or  serious  impairment  of  health."  The 
difficulty  with  this  wording  is  that  an  employee,   confronted  by  a 
situation  which  he  or  she  believes,  honestly  and  in  good  faith, 
threatens  serious  injury  and  refuses  to  work  may  be  later  found 
by  a  hearing  officer  or  court  not  have  acted  as  a  "reasonable 
person."     The  result  is  that  an  employee  facing  what  he  or  she 
believes  is  a  life  threatening  danger  must  chose  between  risking 
the  danger  or  risking  loss  of  job  because  someone  else,  not 
present,  by  hindsight  determines  that  the  employee's  real  fear 
was  not  "reasonable." 
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The  test  should  be  whether  the  employee  honesty  and  in  good 
faith  believed  that  the  situation  carried  a  substantial  risk  of 
serious  injury.     Although  the  standard  of  honesty  and  good  faith 
is  subjective,   it  is  a  standard  used  in  many  areas  of  law  and  is 
adequate  to  protect  the  employer  from  unjustified  refusals  to 
work. 

I  recognize  that  the  standard  proposed  substantially  the 
same  as  that  read  into  the  statute  and  regulations  by  the  Supreme 
Court  in  Whirlpool  v.  Marshall .     In  that  case  it  was  dictum,  for 
it  was  clear  that  there  was  both  good  faith  and  reasonable  belief 
of  a  life  threatening  danger.     But,   it  seems  to  me,  that  it  is 
not  fair  standard  and  does  not  adequately  protect  workers  who  are 
exposed  to  what  they  honestly  believe  seriously  endangers  their 
safety  and  health. 

The  procedures  and  remedies  provided  for  victims  of 
discrimination  are  inadequate,   if  not  largely  illusory.  The 
procedure  is  an  elongated  administrative  process,  at  all  stages 
relying  on  actions  by  the  Secretary  of  Labor.  She  makes  the 
investigation  and  determines  reasonable  cause.     She  is 
responsible  for  scheduling  and  holding  a  hearing.     She  issues  the 
final  order,  and  if  the  employer  refuses  to  comply,  she  brings  a 
suit  in  the  federal  district  court. 

With  this  procedure,  the  right  to  protection  from 
discrimination  belongs,   for  practical  purposes,  to  the  Secretary 
of  Labor,  not  the  victimized  employee.     Experience  has 
demonstrated  that  this  too  often  leaves  the  employee  remediless, 
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particularly  when  Congress  refuses  to  appropriate  funds  necessary 
for  the  Secretary  to  enforce  those  rights. 

In  Tavlor        Brighton.   616  F.2d  256  (6th  Cir.   1980)  an 
employee  discharged  for  protesting  violations  filed  a  complaint 
under  11(c).     Because  proceeding  through  the  Secretary  offered 
little  hope  of  protection,  he  filed  suit  in  the  federal  district 
court.     The  district  court  dismissed  the  suit  on  the  grounds  that 
only  the  Secretary  could  sue.     On  appeal  to  the  Court  of  Appeals, 
the  Secretary  entered  as  amicus .  urging  the  court  that  the 
individual  should  be  allowed  to  sue  because  the  Department  had 
neither  the  resources  nor  the  personnel  to  handle  all  Section 
11(c)   complaints  and  individual  suits  offered  the  only  realistic 
hope  of  protecting  employees  from  retaliatory  discharge.  The 
courts '  response  was  that  "the  Secretary  should  address  his 
arguments  to  Congress,  not  the  courts." 

Section  601  adopts  the  very  procedure  which  deprived  Mr, 
Taylor  of  his  day  in  court.     Suits  on  behalf  of  individuals  are 
brought  in  only  one-percent  of  the  cases  in  which  employees  file 
complaints.     By  depriving  the  victimized  employee  of  any  control 
over  his  or  her  right  or  any  ability  to  enforce  that  right  is  to 
make  the  provision  largely  an  empty  shell. 

The  procedure  here  could  follow  the  model  of  Title  VII  of 
the  Civil  Rights  Act.     There  are  values  in  having  the  complaint 
initially  filed  with  the  Department  of  Labor,  having  the 
Department  investigate  and  attempt  to  obtain  a  settlement.  But 
if  no  settlement  is  reached  within  90  days,  then  the  individual 
employee  should  be  allowed  to  bring  suit.     As  under  Title  VII, 
this  need  not  preclude  the  Secretary  from  suing,  but  the 
victimized  employee  would  not  be  denied  a  day  in  court  by  the 
Secretary's  unwillingness  or  inability  to  sue.     Also,   as  under 
Title  VII,   if  the  individual  does  bring  suit  and  prevails,  the 
court  should  award  all  reasonable  costs  and  expenses,  including 
attorney's  fees. 


Annette  B.  Haag,  RN 
President 
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Executive  Director 


AMERICAN  ASSOCIATION  OF  OCCUPATIONAL  HEALTH  NURSES 
Comments  on  the  Comprehensive  Occupational  Safety 
and  Health  Reform  Act  (S.1622) 

The  American  Association  of  Occupational  Health  Nurses  (AAOHN)  is  the 
professional  association  for  registered  nurses  who  provide  on  the  job 
health  care  for  the  nation's  workers.     Our  more  than  12,000  members  plan, 
manage  and  implement  comprehensive  occupational  health  and  safety  services 
in  companies  of  all  sizes  and  in  all  sectors  of  business  and  industry. 

AAOHN  supports  the  need  for  reform  of  the  OSH  Act  through  comprehensive 
legislation.     We  believe  better  protection  for  worker  health  and  safety  is 
needed,  and  a  number  of  additions  and  revisions  to  the  OSH  Act  are 
necessary  to  accomplish  this  goal. 

We  are  pleased  to  see  that  a  number  of  AAOHN 's  recommendations  are  included 
in  the  bill.     For  example,  including  employee  participation  in  health  and 
safety  programs,  extending  coverage  to  all  public  workers  and  making  NIOSH 
a  separate  agency. 

AAOHN  has  the  following  additional  comments: 

Title  I;     Safety  and  Health  Programs 

We  strongly  support  the  requirement  for  a  written  safety  and  health 
program.     The  performance  orientation  of  this  section  allows 
flexibility  among  employers,  based  on  the  size  of  their  workforce  and 
complexity  of  their  work  processes. 

We  recommend  that  language  be  added  to  insure  that  the  program  is 
written  and  "implemented  by  a  qualified  person." 


Title  II;     Safety  and  Health  Committees  and  Employee  Safety  and  Health 
Representatives 

The  intent  to  involve  employees  in  safety  and  health  by  establishing 
required  safety  and  health  committees  is  excellent.  Occupational 
health  nurses  regularly  invite  employee  involvement  in  their  safety 
and  health  programs. 

However,  this  section  should  be  performance  oriented  rather  than 
narrowly  and  specifically  defining  the  make  up  of  the  committees. 
That  is,  employers  may  set  up  programs  which  provide  for  employee 
involvement  in  a  manner  which  is  "equally  effective"  as  the  standard. 


American  Association  of  Occupational  Health  Nurses 
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AAOHN  Comments  on  the  Comprehensive  Occupational  Page  Two 

Safety  and  Health  Reform  Act  (S.1622) 

This  issue  is  eloquently  addressed  by  the  following  quote  from  an 
experienced  occupational  health  nurse  who  has  responsibility  for 
safety  and  health: 

"After  nearly  10  years  experience  in  managing  an  effective 
safety  and  loss  control  program,  I  am  extremely  concerned  by 
the  proposed  mandated  joint/management  safety  and  health 
committees.     I  do  believe  in  the  need  for  employee 
involvement  in  safety  and  health  and  I  have  had  a  good 
union/management  safety  committee  during  these  years.  I 
also  began  a  program  nearly  eight  years  ago  which  involved 
all  employees  in  worksite  safety  audits.     My  union/ 
management  safety  committee  continues  to  exist  but  workplace 
teams  are  beginning  to  address  many  safety  issues  which  were 
previously  the  responsibility  of  the  committee. 

My  present  corporate  goal  is  to  reduce  our  total  safety 
incidents  by  90%  over  the  next  five  years.     We  cannot 
achieve  that  by  doing  things  in  the  same  old  way!     This  is 
the  danger  which  I  foresee  in  a  narrowly  structured 
legislative  requirement  incorporating  the  "best  way"  theory 
of  the  '70's  into  legislation  which  will  carry  us  into  the 
90 's  and  beyond.     My  opposition  stems  from  my  belief  that 
while  these  committees  can  have  a  positive  influence  on  an 
employer's  safety  experience,  there  are  even  more  effective 
means  to  assure  employee  health  and  safety.     I  would  urge 
the  sponsors  of  this  bill  to  adopt  a  more  performance- 
oriented  provision  for  employee  involvement  in  workplace 
safety.     Let  this  legislation  enable  rather  than  restrict 
innovative  and  effective  programs.     Today's  more  successful 
and  emulated  employers  are  achieving  individual  employee 
involvement,  participation,  and  empowerment  in  all  aspects 
of  their  jobs.   .   .including  health  and  safety." 

In  addition,  representatives  from  all  employee  groups  (including 
contract  employees)  on  site  should  be  involved  in  these  employee/ 
employer  health  and  safety  activities.     The  John  Gray  Institute  Study, 
"Managing  Workplace  Safety  and  Health:     The  Case  of  Contract  Labor  in 
the  US  Petrochemical  Industry";  July  1991,  documented  that  contract 
workers  receive  significantly  less  health  and  safety  training  than 
direct  hire  employees.     Yet  these  least  prepared  workers  often  do  the 
most  hazardous  work. 

For  example,  recent  disasters  in  the  petroleum  industry  underscore  the 
importance  of  contract  employees  knowing  and  following  health  and 
safety  plans  at  the  sites  where  they  are  working.     Not  knowing  and/or 
not  following  established  plans  has  been  disastrous  for  these  contract 
employees,  regular  employees  of  the  companies  and  the  companies 
themselves . 
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AAOHN  Comments  on  the  Comprehensive  Occupational  Page  Three 

Safety  and  Health  Reform  Act  (S.1622) 

An  additional  point  of  concern  is  the  need  to  maintain  confidentiality 
of  individual  health  information.     The  safety  and  health  committees 
need  access  to  data  to  be  effective.     However,  the  data  should  be 
provided  to  them  only  as  group  data,  e.g.,  rate  of  illnesses  and/or 
injuries  for  particular  work  groups  or  divisions  in  a  company. 
Confidentiality  for  individual  employees  must  be  maintained  and  this 
may  be  particularly  difficult  in  small  businesses. 


Title  III;  Coverage 

AAOHN  is  a  strong  supporter  of  extending  coverage  to  public  employees. 
We  have  proposed  this  coverage  several  times  in  the  past — in  comments 
on  proposed  standards  for  Hazardous  Waste  Training  and  Bloodborne 
Pathogens,  for  example.     Public  workers  (police,  firefighters, 
emergency  response  personnel  and  health  care  workers)  are  regularly 
exposed  to  hazardous  workplace  situations.     They  are  valuable 
resources  to  society  and  they  deserve  the  same  protection  as  workers 
in  the  private  sector. 

Title  IV: 

Setting  deadlines  for  promulgation  of  standards  is  laudable.  However, 
other  parts  of  the  system  need  to  be  addressed  to  correct  the  lengthy 
standard  setting  process.     The  increased  influence  of  the  executive 
branch  (through  agencies  such  as  the  Office  of  Management  and  Budget) 
and  the  judicial  branch  (through  the  courts)  in  the  regulatory  process 
slows  and  delays  the  process  tremendously.     An  inordinate  amount  of 
time  lapses  and  numbers  of  workers  suffer  illness,  injury  or  death 
from  the  time  a  problem  is  recognized  until  protective  regulations  are 
in  place. 

A  particular  concern  for  AAOHN  are  portions  of  Section  406,  "Exposure 
Monitoring  and  Medical  Surveillance". 

The  term  Medical  surveillance  should  be  changed  to  health 
surveillance.     Many  consider  this  merely  a  matter  of  semantics. 
However,  for  health  care  providers  this  is  an  issue  of  paramount 
importance . 

The  term  medical  conjures  up  2  images:     physician  and  illness. 
However,  health  care  professionals  other  than  physicians  are  prepared 
to  provide  surveillance,  and  the  focus  of  surveillance  is  prevention 
of  illness  (as  well  as  early  detection).     Government  regulations  which 
use  the  term  "medical"  not  only  perpe+^ate  the  images  of  physician  and 
diagnosis  of  illness;  they  prevent  other,  more  cost  effective  health 
professionals  (who  are  qualified  to  do  so)  from  providing  the 
services.     This  language  also  may  prevent  businesses  from  hiring  the 
most  cost  effective  and  prepared  professional  to  carry  out  health 
(medical)  surveillance. 
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OAAOHN  Comments  on  the  Comprehensive  Occupational  Page  Four 

Safety  and  Health  Reform  Act  (S.1622) 

Often,  Congress  and  rulemakers  assume  that  because  someone  is  a 
physician  they  are  qualified  to  provide  occupational  health  services, 
including  surveillance.     This  is  not  true.     A  recent  Institute  of 
Medicine  study  documented  the  lack  of  occupational  medicine  content  in 
medical  school  curricula  and  the  lack  of  knowledge  of  occupational 
medicine  among  primary  care  physicians. 

A  number  of  studies  have  documented  that  nurses  can  care  for  up  to  90% 
of  the  health  concerns  of  patients.     This  care  has  been  documented  to 
be  equal  or  better  in  quality  to  that  provided  by  physicians. 

AAOHN  is  proposing  that  health  care  providers  who  are  qualified  and 
permitted  by  the  scope  of  their  state  license  to  do  so,  be  permitted 
to  plan,  direct  and  implement  surveillance  programs.     And  that  the 
programs  be  called  health  surveillance  to  reflect  to  employees,  as 
well  as  employers,  that  the  focus  is  prevention  of  harm,  not  just 
diagnosis  of  already  existing  illness. 

Paragraph  3   (El  of  Section  406  calls  for  the  Secretary  of  Labor  and 
Health  and  Human  Services  to  "establish  criteria  and  procedures  for 
certification  of  health  care  providers  who  conduct  medical 
examinations  under  this  section" . 

Clearly,  qualified  providers  should  perform  the  examinations. 
However,  determining  who  is  qualified  is  the  responsibility  of  the 
professions,  not  government.     Government  agencies  lack  the  expertise 
and  resources  to  certify,  and  of  equal  concern,  to  maintain  quality  by 
recertifying  individuals  over  time. 

An  example  is  the  process  for  NIOSH  approval  of  courses  for 
instruction  of  individuals  administering  pulmonary  function  tests  to 
employees  exposed  to  cotton  dust  (Cotton  Dust  Standard  29  CFR 
1910.1043  and  1910.1046).     While  not  totally  analogous,  since  NIOSH 
does  not  "certify"  individuals,  it  is  an  example  of  the  difficulty  in 
insuring  quality  for  worksite  programs/providers. 

A  study  conducted  in  the  mid  1980 's  documented  the  following: 
B    Courses  are  approved  only  with  paper  review  to  determine  if 

minimum  requirements  for  course  faculty,  facilities  and 

equipment  are  met. 
_    m  1984,  NIOSH  stopped  course  re-approval.  Rather 

instructors  are  required  to  submit  a  list  of  courses 

scheduled  for  the  coming  year  and  number  of  students  trained 

during  the  previous  year. 
_    changes  in  course  faculty,  content  or  equipment  must  be 

reported  to  NIOSH  for  review  and  approval;  however,  there  is 

no  mechanism  for  determining  whether  changes  have  occurred 

after  courses  are  approved. 
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AAOHN  Comments  on  the  Comprehensive  Occupational  Page  Five 

Safety  and  Health  Reform  Act  (S.1622) 

B    The  courses  reviewed  by  the  researcher /had  a  number  of 
deficiencies,  including: 

use  of  instructors  not  approved  by  NIOSH 
lack  of  equipment  in  good  working  order 
providing  less  than  minimum  required  hours  of 
instruction 

little  opportunity  for  hands  on  experience 
courses  incorrectly  implying  that  they  certified 
students 

teaching  incorrect  methods  for  testing  and  data 
interpretation . 

These  conditions  exist  because  NIOSH  lacks  funding  and  staff  to  make 
onsite  evaluation  of  courses  or  even  to  convene  meetings  of  course 
instructors  to  review  criteria  and  quality  assurance. 

The  health  and  safety  professions  have  responsibility  to  define  the 
qualifications,  knowledge  and  skill  needed  to  provide  quality,  safe 
care.     Government's  responsibility  is  only  to  specify  that  qualified 
individuals  provide  the  care. 

AAOHN  further  recommends  addition  of  another  standard  to  provide  for 
occupational  health  and  safety  services.     The  Association  has  been  an 
advocate  for  a  number  of  years  for  all  employees  having  access  to  a 
qualified  occupational  health  provider. 

Given  the  complexity  and  hazards  of  today's  workplaces,  this  is  not  an 
unreasonable  goal.     It  is  critical  that  the  professionals  involved  in 
prevention  and  treatment  of  occupational  illnesses  and  injuries  have 
the  appropriate  knowledge,  training  and  skill  to  do  so.     Employees  and 
employers  need  access  to  quality,  cost  effective  services. 

Services  can  be  provided  in  many  ways  that  are  accessible  but  not 
prohibitive.     Professionals  may  be  hired  full  time,  part  time  or  on 
contract.     Many  ambulatory  care  centers  provide  convenient  services  in 
the  community. 

One  part  time  occupational  health  nurse  could  have  averted  the  tragic 
loss  of  life  at  the  small  company  in  Hamlet,  North  Carolina.  An 
occupational  health  nurse,  providing  only  a  few  hours  of  service 
monthly,  could  have  developed  a  health  and  safety  plan  and  implemented 
it  with  employee  involvement  to  include:     regular  hazard  surveillance, 
disaster  evacuation  plan,  fire  safety  (including  checking  location/ 
operation  of  fire  extinguishers  and  accessibility  of  fire  exits), 
among  other  components.     This  could  be  done  at  a  very  small  cost, 
particularly  when  compared  to  the  loss  of  lives,  costs  of  treating 
injured  employees,  costs  of  lost  productivity.     In  addition,  the 
company  has  now  announced  that  it  will  not  re-open  the  facility — a 
severe  blow  to  the  economy  of  the  area. 
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Safety  and  Health  Reform  Act  (S.1622) 

Title  V;  Enforcement 

Section  505  Paragraph  ( i  U  3 \.     The  definition  of  "serious  incident" 
should  be  expanded  beyond  "incident  that  results  in  the 
hospitalization  of  two  or  more  employees".     A  serious  incident  which 
should  be  investigated  may  not  result  in  hospitalization  of  anyone - 
For  example,   35  employees  may  be  treated  at  a  local  emergency  facility 
for  smoke  inhalation,  but  none  may  be  hospitalized.     This  is  a  serious 
incident  none  the  less. 


Title  VI;     Protection  of  Employees  from  Discrimination 

Add  to  the  Section  (b)(2)  language  which  further  clarifies  the 
circumstances  under  which  an  employee  may  refuse  to  perform  duties. 
Unless  clearly  defined,  some  employees  may  disrupt  work  for  less  than 
serious  causes.     One  way  to  deal  with  this  may  be  to  add  and 
substitute  language  as  follows:     "employees  would  conclude  that  there 
is  a  "bona  fide"  imminent  danger  of  a  serious  physical  harm  or  serious 
health  hazard.   .   . "  and  define  "imminent"  danger,  "serious  physical 
harm"  and  hazard  as  in  the  OSH  Act. 


Title  VII:     OSHA  and  NIOSH  Training  and  Education 

Add  to  the  section  "including  education  programs  for  management , 
employees  and  members  of  safety  and  health  committees.    .    ."  Business 
school  curricula  do  not  traditionally  include  safety  and  health 
content.     In  addition,  many  managers  have  "come  up  through  the  ranks" 
without  the  opportunity  to  learn  about  health  and  safety. 

Employers  must  have  adeguate  knowledge  about  safety  and  health  to 
provide  safe  and  healthy  work  places.     They  must  also  have  enough 
knowledge  to  be  able  to  choose  guality  programs  and  providers.  While 
adeguate  knowledge  alone  does  not  insure  commitment  to  health  and 
safety,  it  can  foster  a  positive  attitude. 

Title  IX:  NIOSH 

AAOHN  believes  NIOSH  should  be  a  separate  agency  within  the  Public 
Health  Service.     This  should  provide  recognition  of  its  important 
mission,  put  it  on  egual  footing  with  other  agencies  of  similar 
importance,  and  insure  that  it  receives  appropriate  funding  and  other 
resources . 

In  summary,  the  goal  of  AAOHN  is  a  safe  and  healthy  work  place  for  all 
workers,  provided  by  knowledgeable  employers  working  in  concert  with 
gualified  occupational  health  and  safety  professionals.     We  support  many  o: 
the  provisions  of  the  proposed  legislation  and  look  forward  to  working  wit] 
Congress  to  further  define  areas  of  concern. 
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THE  JOHNS  HOPKINS  UNIVERSITY 
INJURY  PREVENTION  CENTER 


School  of  Hygiene  and  Public  Health 
Department  of  Health  Policy  and  Management 
Hampton  House,  Fifth  Floor 


624  North  Broadway 
Baltimore.  Maryland  21205 
(301)955-2079 


November  14,  1991 


Mr.  Greg  Watchman 
Senate  Labor  Subcommittee 
608  Hart  Building 
Washington,  D.C.  20510 

Dear  Mr.  Watchman: 

Enclosed  is  the  executive  summary  of  the  Occupational  Injury  post-conference  position 
paper  and  a  list  of  the  contributors.  Please  include  these  in  the  record  for  the 
November  5,  1991  hearing  of  the  Subcommittee  on  Labor  on  the  OSHA  reform  bill. 

Thank  you  for  requesting  this  information. 


Sincerely, 

cxvA 

Susan  P.  Baker,  M.P.H. 
Professor 

Co-Director,  Injury  Prevention  Center 


c.c.  Dr.  Thomas  Bender 


52-650  229 
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Gordon  S.  Smith,  M.B.,  Ch.B.,  M.P.H.,  The  Johns  Hopkins  University,  Baltimore,  MD 
Emily  Spieler,  J.D.,  West  Virginia  University  College  of  Law,  Morgantown,  WV 
Lorann  Stallones,  M.P.H.,  Ph.D.,  Colorado  State  University,  Fort  Collins,  CO 
Janice  Travnick,  Kemper  Insurance,  Long  Grove,  IL 

James  L.  Weeks,  Sc.D.,  United  Mine  Workers  of  American,  Washington,  DC 

Craig  Zwerling,  M.D.,  Ph.D,  M.P.H.,  University  of  Iowa,  AMRF,  Iowa  City,  IA 
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*  Author  of  the  background  paper  that  was  used  to  stimulate  discussion  among  contributors;  the 
paper  was  not  published. 

This  position  paper  was  solicited  by  the  Division  of  Safety  Research,  National  Institute  for 
Occupational  Safety  and  Health,  and  the  Division  of  Injury  Control,  Centers  for  Disease  Control 
(CDC)  Public  Health  Service,  U.S.  Department  of  Health  and  Human  Services,  for  the  Third 
National  Injury  Control  Conference,  held  April  22-25,  1991,  in  Denver,  Colorado.  The  views 
expressed  are  those  of  the  contributors  and  do  not  necessarily  represent  the  policy  ot  CDC  or  any 
other  federal  agency.  Furthermore,  although  all  contributors  agreed  on  the  overall  content  ot  the 
paper,  they  did  not  agree  on  every  recommendation. 
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OCCUPATIONAL  INJURIES:  Executive  Summary 

Acute  injury  that  occurs  in  association  with  work  is  a  tragedy  of  enormous  proportions.  Every 
year  in  the  United  States- 

•  Between  7,000  and  11,000  workers  die  because  of  job-related  injuries.  Most  of  these 
workers  are  in  the  prime  of  their  lives. 

•  88,000  workers  are  hospitalized. 

•  Almost  2  million  injuries  result  in  disability. 

•  75  million  days  of  work  are  lost. 

•  About  250,000  potential  productive  years  of  life  are  lost  each  year  because  of  premature 
death. 

•  The  overall  cost  of  work-related  injuries  incurred  in  1989  has  been  estimated  by  the  National 
Safety  Council  at  greater  than  $48  billion.  This  figure  underestimates  the  true  cost  because 
not  all  workers  are  included  and  intentional  injuries  are  not  counted.  In  addition  to  the 
financial  cost,  the  personal  and  societal  costs  of  work-related  injury  are  impossible  to 
quantify. 

These  statistics  can  only  begin  to  convey  the  personal  hardships  that  workers  and  their  families 
undergo  as  a  result  of  occupational  injury  and  the  tremendous  cost  to  our  society  that  these 
injuries  impose. 

Most  occupational  incidents  that  result  in  injury  to  the  worker  are  avoidable  and  could  be 
prevented  if  known  strategies  were  implemented  widely.  Strategies  to  reduce  the  number  of 
injuries  must  be  aggressive,  directed,  and  supported  by  all  who  have  a  responsibility  or  interest  in 
protecting  workers,  including  workers  themselves.  Interdisciplinary  action  is  crucial;  government, 
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industry,  labor,  universities,  workers,  and  the  public  must  focus  attention  on  this  problem  and 
coordinate  their  efforts  toward  effective  injury  prevention  in  the  workplace. 

Costs  often  play  a  significant  role  in  decisions  affecting  occupational  safety,  both  in  public  policy 
and  at  the  individual  company  level.  The  costs  of  injury  prevention  are  often  given  greater  weight 
than  the  money  that  would  be  saved  through  reduced  medical  costs  and  increased  productivity. 
The  economic  benefits  deserve  equal  emphasis  with  the  humanitarian  benefits  of  preventing 
injuries  in  the  workplace. 

There  is  currently  no  standard  definition  of  a  work-related  injury.  Although  some  countries  count 
injuries  sustained  by  bystanders  resulting  from  actions  of  others  at  work  or  injuries  sustained  by 
workers  commuting  to  or  from  work,  in  the  United  States  such  injuries  are  not  included  in  any 
definition  of  occupational  injury.  In  the  United  States,  a  work-related  injury  is  one  that  is 
attributable  to  work  activities  arising  directly  out  of  and  in  the  course  of  employment.  Work 
activities  are  those  duties  or  tasks  that  produce  a  product  or  result  or  are  done  in  exchange  for 
money,  goods,  services,  profit,  or  advantage. 

Lack  of  commitment  to  injury  prevention  could  well  be  at  the  heart  of  the  occupational  injury 
problem  in  the  United  States.  At  present,  there  is  no  multidisciplinary.  multiorganizational 
approach  to  preventing  occupational  injury.  Funds  for  research  and  training  programs  are  scarce, 
and  the  lack  of  well-trained  people  in  injury  epidemiology  and  safety  engineering  is  a  real 
problem.  When  employers  and  employees  are  united  in  their  commitment  to  workplace  safety, 
the  number  of  work-related  injuries  decreases.  We  must  convince  organizations  of  the  benefits  of 
this  commitment. 
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The  Year  2000  Health  Objectives  developed  by  the  Public  Health  Service  of  the  U.S.  Department 
of  Health  and  Human  Services  call  for  reducing  the  number  of  deaths  resulting  from  work-related 
injury;  reducing  the  incidence  of  injuries  that  result  in  medical  treatment,  lost  time  from  work,  or 
restricted  work  activity;  and  implementing  plans  for  state-based  identification  and  prevention 
programs,  increased  worksite  programs,  consultation  and  assistance  to  small  business,  and 
increased  awareness  and  attention  by  health  care  providers.  However,  the  Year  2000  Objectives 
reflect  the  limitations  of  the  data  upon  which  they  are  based  (e.g.,  numbers  of  injuries  to 
members  of  some  high-risk  occupational  groups,  such  as  the  self-employed  and  most  farm  workers 
are  excluded). 

Efforts  to  reach  the  Year  2000  Objectives  must  be  augmented  with  complementary  strategics  and 
incorporated  into  a  national  plan  to  prevent  work-related  injuries.  This  plan  must  include 
comprehensive  and  coordinated  action  steps  in  education,  research,  surveillance,  and  prevention. 
The  catalyst  for  the  success  of  national  prevention  strategies  will  be  public  consensus  that  injuries 
in  the  workplace  are  unacceptable.  This  change  in  awareness  and  attitude  can  be  accomplished 
by  developing  a  gTass-roots  initiative  to  broaden  public  appreciation  and  understanding,  by 
educating  the  nation's  youth  from  grammar  school  through  college  and  postgraduate  levels  about 
the  prevention  of  occupational  injury,  and  by  training  researchers  and  practitioners  in  disciplines 
that  have  a  positive  impact  on  injury  control.  Above  all,  workers  must  be  informed  about  risks 
and  prevention  measures  and  given  the  power  and  knowledge  to  report  specific  hazards  and  aid  in 
their  mitigation. 

Surveillance  of  occupational  injuries  should  be  enhanced  to  improve  the  timeliness,  accuracy,  and 
completeness  of  reporting  at  all  levels,  from  the  plant  or  company  level  through  the  national  level 
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at  which  trends  are  monitored  and  research  priorities  established. 

Research  must  be  conducted  to  describe  the  extent  of  the  occupational  injury  problem  in  the 
United  States,  improve  and  standardize  occupational  injury  surveillance  systems,  and  develop  and 
test  hypotheses  aimed  at  identifying  risk  factors  through  the  study  of  specific  injury  problems  in 
special  populations.  The  most  compelling  problem  areas  warrant  examination  of  workplace 
components  to  identify  the  circumstances  under  which  injuries  occur,  potential  causal  mechanisms, 
opportunities  for  intervention,  and  prevention  strategics.  Research  efforts  should  emphasize 
"passive"  or  automatic  protection  in  which  hazards  are  designed  out  in  preference  to  "active" 
prevention  measures  requiring  frequent  action  on  the  part  of  the  worker.  Evaluation  research 
should  test  the  effectiveness  of  preventive  strategies  under  variable  workplace  conditions. 

While  surveillance  and  research  provide  future  directions  for  occupational  injury  control,  these 
activities  cannot  override  the  importance  of  doing  something  now.  Known  prevention  strategies 
can  and  must  be  implemented  in  all  U.S.  worksites.  Compliance  with  standards  should  be  strictly 
enforced.  The  mandates  of  the  Occupational  Safety  and  Health  Administration  (OSHA)  should 
be  broadened  to  include  workers  not  now  covered.  Information  about  model  programs  should  be 
developed  into  a  broad  communications  system  that  provides  a  framework  for  sharing  information 
and  providing  assistance,  particularly  for  companies  or  organizations  with  few  resources. 

Responsibilities  within  these  broad  categories  can  be  identified  for  all  the  major  participants  in 
preventing  occupational  injury. 
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RECOMMENDATIONS 

At  the  federal  level: 
Congress  should- 

•  Extend  Department  of  Labor  responsibility  and  authority  to  cover  all  public  sector  and 
agricultural  workers. 

•  Expand  worker  empowerment  and  involvement  under  the  Occupational  Safety  and 
Health  (OSH)  Act. 

•  Make  injury  prevention  a  factor  in  awarding  contracts,  loans,  and  grants. 

•  Set  an  example  by  protecting  all  federal  employees. 

•  Expand  criminal  prosecution  to  include  nonfatal  injuries. 

•  Increase  resources  for  occupational  injury  prevention  programs  and  research. 

The  National  Institute  for  Occupational  Safety  and  Health  (NIOSH)  should-- 

•  Design  a  model  injury  surveillance  system,  including  sample  forms  for  recording 
injuries. 

•  Evaluate  the  effectiveness  of  intervention  strategies. 

•  Work  with  the  Bureau  of  Labor  Statistics  and  the  Bureau  of  Census  to  improve 
worker  population  estimates,  including  those  of  minority,  self-employed,  migrant,  and 
other  neglected  workers. 

•  Study  injuries  in  high-risk  or  poorly  understood  worker  populations  (e.g.,  agricultural 
workers,  the  self-employed,  adolescents,  migrants,  public  sector  employees,  and 
employees  in  small  companies). 

•  Develop  the  laboratory  capacity  to  develop  worker  protection  systems. 

•  Communicate  to  employers  and  workers  information  on  hazards  and  hazard  reduction 
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strategies. 

•  Work  to  improve  fatality  reporting  and  to  establish  data  on  hospitalized  work-related 
injuries. 

•  Assist  states  in  developing  occupational  injury  control  programs. 

OSHA  and  the  Mine  Safety  and  Health  Administration  (MSHA)  with  NIOSH  should- 

•  Evaluate  the  effectiveness  of  standards. 

•  Determine  which  inspection  strategies  work  best  in  what  circumstances. 

•  Promulgate  new  and  unproved  standards. 

•  Develop  the  capacity  to  acquire  and  use  injury  data  to  set  rulemaking  priorities. 

•  Significantly  expand  enforcement  capability  through  the  states. 

The  Bureau  of  Labor  Statistics  should- 

•  Continue  to  develop  its  Census  of  Fatal  Occupational  injuries  program  and  establish 
its  revised  Occupational  Safety  and  Health  Survey. 

The  National  Center  for  Health  Statistics  (NCHS)  should- 

•  Expand  efforts  to  encourage  and  develop  guidelines  for  work-related  injuries  to  be 
reported  on  death  certificates  and  for  occupation  and  industry  coding. 

The  Department  of  Agriculture  should- 

•  Coordinate  with  NIOSH  in  its  outreach  effort  to  improve  safety  and  health  in 
agriculture  and  rural  small  businesses. 
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Unions  and  employees  should- 

•  Identify  and  report  potential  hazards. 

•  Work  with  employers  to  establish  injury  surveillance  systems. 

•  Include  safety  demands  in  collective  bargaining. 

9     Ensure  that  employers  implement  and  evaluate  injury  prevention  programs  for  workers. 

•  Participate  with  government  agencies  in  developing  injury  prevention  programs  for 
workers. 

•  Use  workers'  rights  fully  to  promote  safe  workplaces. 

•  Comply  with  established  procedures  for  occupational  safety. 

Employers  should- 

•  Implement  injury  prevention  programs  for  workers,  with  an  emphasis  on  engineering 
controls  and  other  passive  countermeasures. 

•  Apply  effective,  state-of-the-art  injury  prevention  measures. 

•  Encourage  workers  to  identify  and  report  hazards. 

•  Make  safety  and  health  a  "bottom  line"  component  of  all  company  activities. 

•  Communicate  information  on  injury  experience  and  injury  control  programs  in  annual 
reports  and  other  external  communications. 

•  Incorporate  safe  workplace  design  and  practices  in  procurement,  contracts,  and 
acquisitions. 

•  Build  training  programs  around  job  hazard  analyses. 

•  Identify,  record,  and  report  all  injuries  resulting  in  death,  hospitalization,  other  medical 
attention,  or  lost  time  from  usual  job  separately,  and  use  this  information  for  injury 
prevention  strategies. 
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•  Incorporate  injury  surveillance  and  prevention  in  business  organization  or  practice. 

•  Determine  safety  consequences  of  new  technologies. 

•  Implement  rehabilitation  programs  that  help  injured  workers  regain  full-life  function  and 
that  comply  with  the  Americans  with  Disabilities  Act. 

•  Share  their  prevention  experience  with  other  employers,  especially  employers  in  small 
companies  with  limited  resources. 

State  agencies  should  - 

•  Designate  a  lead  agency  to  coordinate  occupational  injury  prevention  and  control  activities 
involving  all  relevant  state  agencies,  including  health,  labor,  workers'  compensation, 
transportation,  emergency  medical  service,  vital  statistics,  law  enforcement,  and  agriculture. 

•  Coordinate  occupational  injury  control  activities  with  other  injury  control  activities  at  the 
state  and  local  level. 

•  Investigate  deaths  due  to  work  injuries  on  site  (especially  those  not  investigated  by  OSHA, 
MSHA,  or  the  National  Transportation  Safety  Board)  through  appropriate  designated 
state  agencies,  including  the  health  department. 

•  Encourage  local  prosecuting  attorneys  and  law  enforcement  officials  to  investigate  serious 
work-related  injuries  and  deaths  and  pursue  criminal  prosecution  of  employers  where 
appropriate. 

•  Include  worker  injury  prevention  considerations  in  requirements  for  state  and  local 
permits  and  licenses. 

•  Encourage  the  collaboration  of  workers'  compensation  programs  and  insurance  companies 
to  develop  injury  surveillance  data. 

•  Require  that  injuries  at  work  be  reported  on  death  certificates. 
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•  Develop  injury  prevention  programs  for  public  workers  in  conjunction  with  cities  and 
counties. 

•  Adopt  requirements  for  including  an  injury-at-work  code  on  hospital  discharge  data. 

Insurance  companies  should- 

•  Provide  policy  holders  with  information  on  economic  incentives  for  developing  injury 
control  programs. 

•  Provide  technical  assistance  in  injury  prevention  to  client  employers. 

•  Cooperate  with  other  organizations  in  developing  injury  surveillance  data. 

•  Encourage  injury  prevention  programs  for  workers. 
Academic  and  research  centers  should- 

•  Conduct  research  on  occupational  hazards,  injury  occurrence,  and  injury  prevention. 

•  Develop  and  evaluate  injury  prevention  and  control  strategies  in  collaboration  with  federal 
and  state  agencies  and  representatives  of  the  private  sector,  including  employers,  workers, 
and  advocacy  groups. 

•  Work  with  NIOSH,  NCHS,  the  Bureau  of  Labor  Statistics,  and  other  relevant  agencies  to 
develop  model  forms  and  surveillance  systems. 

•  Help  to  develop  a  standard  definition  of  work  injury. 

•  Work  with  management  and  labor  to  develop  surveillance  systems  for  specific  companies. 

•  Stimulate  the  incorporation  of  injury  prevention  principles  in  all  curricula  and  related 
educational  materials  for  professionals  in  business,  architecture,  engineering,  public  health, 
nursing,  medicine,  and  agriculture. 

•  Develop  injury  prevention  curricula  for  elementary  and  high  school  students. 

•  Develop  and  evaluate  rehabilitation  programs. 
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Advocacy  groups  should- 

•  Promote  legislation,  regulations,  and  initiatives  that  protect  workers. 

•  Educate  the  public  regarding  occupational  injury. 

•  Advocate  injury  control  as  a  high  priority. 

The  news  and  entertainment  media  should- 

•  Improve  reporting  of  the  circumstances,  costs,  and  preventabiiity  of  occupational  injury. 

•  Run  public  service  announcements  on  injury  hazards  and  controls. 

•  Reduce  the  portrayal  of  unsafe  practices  and  portray  behaviors  that  enhance  injury. 

Private  foundations  should  » 

•  Give  priority  to  funding  research  and  evaluation  regarding  occupational  injury. 

•  Increase  communication  with  governmental  agencies  regarding  occupational  injury 
prevention. 

Professional  societies  should- 

•  Provide  their  members  with  continuing  education  in  injury  prevention. 

Occupational  injury  is  a  public  health  crisis  that  demands  immediate  attention.  Although  it  is 
important  that  improved  surveillance  establishes  an  accurate  count  of  injuries  and  deaths  and  that 
research  and  timely  reporting  result  in  new  prevention  strategies,  it  is  absolutely  essential  that 
prevention  strategies  available  now  be  used  to  protect  workers  today.  The  recommendations 
proposed  in  this  position  paper  provide  the  plan  to  help  us  achieve  these  goals. 
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TESTIMONY  OF  THE 
CHEMICAL  MANUFACTURERS  ASSOCIATION 
TO  THE 

SENATE  LABOR  SUBCOMMITTEE 
ON  THE 

COMPREHENSIVE  OCCUPATIONAL  HEALTH  AND  SAFETY  REFORM  ACT 


Hie  Chemical  Manufacturers  Association  (CMA)  appreciates  this 
opportunity  to  submit  testimony  to  the  Senate  Labor  Subcommittee 
following  its  November  4,  1991  hearing  on  the  state  of  the  Occupational 
Safety  and  Health  Act  (OSH  Act). 

CMA  is  a  nonprofit  trade  association  whose  183  member  companies 
represent  more  than  90  percent  of  the  productive  capacity  for  basic 
industrial  chemicals  in  the  United  States.     The  chemical  industry  has 
been  covered  by  the  OSH  Act  since  its  inception  and,  consequently,  CMA 
members  have  considerable  experience  working  with  the  Act,  its 
regulations  and  the  Occupational  Safety  and  Health  Administration 
(OSHA). 

CMA  is  still  in  the  process  of  reviewing  and  appraising  the 
Comprehensive  Occupational  Safety  and  Health  Reform  Act.     In  this 
testimony,  we  will  not  address  the  specifics  of  that  proposal.  Rather, 
we  will  confine  our  comments  to  more  general  observations  about  the 
viability  and  effectiveness  of  the  current  Act  and  the  need,  if  any, 
for  legislative  modification. 

We  are  committed  to  providing  a  safe  and  healthy  working 
environment  for  our  employees.     CMA  will  assess  the  potential  of  the 
proposed  legislative  changes  to  the  Act  to  help  achieve  that  goal.  We 
look  forward  to  working  with  the  Congress  to  address  these  important 
workplace  health  and  safety  issues. 

I.     OSHA  ACCOMPLISHMENTS 

Significant  strides  have  been  made  toward  improving  the  safety 
and  health  of  America's  workers  in  the  more  than  twenty  years  since  the 
creation  of  OSHA.  The  General  Accounting  Office,  in  its  August,  1990 
report  on  OSHA  to  the  House  Education  and  Labor  Subcommittee  on  Health 
and  Safety,  concluded  that,  over-all,  the  OSH  Act  has  been  effective  in 
reducing  workplace  injuries  and  fatalities. 

CMA  believes  there  is  still  room  for  improvement.     According  to 
the  Bureau  of  Labor  Statistics,  in  1989  there  were  8.6  reported  work- 
related  illnesses  and  injuries  per  one  hundred  full-time  workers  and 
5.4  reported  fatalities  per  100,000  full-time  workers.    Although  these 
numbers  are  lower  than  they  were  in  1972,  particularly  as  a  percentage 
of  workforce,  any  workplace  deaths  or  injuries  are  too  many.  Our 
industry's  goals  are  no  deaths,  no  illnesses,  no  injuries  resulting 
from  conditions  in  the  workplace. 
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CMA  believes  wholesale  changes  to  the  Act  may  not  be  necessary 
to  achieve  greater  workplace  safety  and  health.     Over  the  years,  the 
OSH  Act  has  proven  to  be  very  flexible  in  accomplishing  the  goals  of 
employee  safety  and  health.    Much  can  be  and  has  been  accomplished  by 
working  within  the  context  of  the  existing  law,  through  regulatory  and 
administrative  initiatives.     Aggressively  administered,  the  OSH  Act 
provides  the  tools  to  regulate  and  to  enforce  workplace  safety  and 
health  effectively.     Additionally,  it  encourages  voluntary  initiatives 
in  safety  and  health.     The  following  illustrate  some  of  OSHA's 
accomplishments  in  promoting  and  achieving  a  safer  and  healthier 
workplace  environment  for  American  workers  under  the  OSH  Act: 

A.  Promotion  of  Voluntary  Initiatives. 

The  OSH  Act  raised  the  visibility  of  concerns  about  the 
existence  of,  or  potential  for,  workplace  hazards.     It  prompted 
employers  to  devote  more  attention  and  resources  to  workplace  safety 
and  health.     In  addition,  through  programs  such  as  the  Voluntary 
Protection  Program  (VPP)  and  the  state/OSHA  consultation  programs,  OSHA 
actively  promoted  employers'  voluntary  initiatives  to  improve  employee 
health  and  safety.     These  programs  engender  real  commitments  from 
employers  in  a  way  that  mandated  programs  could  not.     As  a  consequence, 
they  produce  measurable  benefits  to  employees.     For  example,  OSHA 
estimates  that  VPP  participants  have  60  percent  to  80  percent  fewer 
lost  workday  injuries  than  their  non-participating  counterparts  in 
industry. 

B.  Regulation. 

OSHA  has  effectively  leveraged  its  impact  through  increased  use 
of  generic  standards.     Generic  standards  cover  multiple  industries  and 
hazards  rather  than  single  issues.     Consequently,  they  broaden  OSHA's 
coverage  of  U.S.   industry.     In  the  past  year  and  a  half,  OSHA  has 
published  twelve  final  rules  and  fifteen  proposed  rules,  many  of  which 
are  generic  in  focus.     Examples  include  the  Hazard  Communication 
Standard,  the  recent  Permissible  Exposure  Limit  (PEL)  rule  to  update 
employee  exposure  limits  for  more  than  600  chemical  substances,  and  the 
proposed  rule  on  chemical  process  safety. 

OSHA  also  increasingly  relied  on  performance-based  standards  -- 
standards  that  established  a  mandatory  level  of  performance  by  which  to 
measure  an  employer's  conduct  --  rather  than  on  standards  that  mandate 
specific  actions.     Performance-based  standards  are  more  flexible, 
allowing  the  employer  to  design  compliance  to  fit  the  circumstances  of 
that  employer's  workplace.     As  a  result,  an  employer  must  become  more 
assertive  in  assessing  the  health  and  safety  needs  of  its  employees. 
The  Hazard  Communication  Standard  was  the  first  such  standard.  It 
established  an  effective  framework  for  ensuring  that  employees  are 
informed  of  hazards  and  has  made  a  tremendous  . . .  and  positive  . . . 
impact  on  health  and  safety  in  the  workplace. 
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C.  Enforcement. 

CMA  has  not  taken  any  position  on  the  appropriateness  or 
effectiveness  of  OSHA's  recent  enforcement  efforts.     However,  we  note 
that  OSHA  has  attempted  to  be  more  aggressive  in  both  civil  and 
criminal  enforcement  of  the  Act  in  a  number  of  respects.     First,  OSHA 
instituted  targeted  inspection  programs,  such  as  the  special  emphasis 
programs  in  the  chemical  and  petrochemical  industries(CHEMSEPand 
PETROSEP),   focusing  on  more  hazardous  operations.     Second,  the 
seriousness  and  number  of  OSHA  citations  increased.  This  was 
accompanied  by  the  recently  enacted  civil  penalty  increases.  Finally, 
OSHA  increased  its  referrals  of  violations  to  the  Department  of 
Justice  for  possible  criminal  prosecution. 

II.     AREAS  FOR  IMPROVEMENT  IN  THE  OSH  ACT  IMPLEMENTATION. 

CMA  has  presented  its  recommendations  for  new  policy  directions 
for  the  Agency  on  numerous  occasions.     While  recent  years  have  seen  a 
revitalization  of  OSHA  regulatory  and  enforcement  efforts,  consistent 
with  many  of  CMA's  recot  lendati^ns,  there  is  still  substantial  room  for 
improvement  in  OSHA's  effective  ess.     Some  of  those  previous 
recommendations  bear  reiterating: 

o        Place  greater  reliance  on  generic,  performance -based  standards. 

Traditional  OSHA  standards  addressed  specific  symptoms  rather 
than  root  causes.     Generic,  performance-based  standards,  on  the 
other  hand,  are  broad-based  and  affect  management  practices. 
They  allow  industry  to  select  the  most  effective  and  appropriate 
means  to  meet  health  and  safety  performance  goals.     They  are 
dynamic,  permitting  businesses  the  flexibility  to  adopt  measures 
that  fit  the  circumstances  of  their  industries,  their  resources, 
their  workforce,  the  technology  base,  and  the  potential 
hazards . 

o        Streamline  OSHA's  rulemaking  process,  including  the  use  of 
expert  panels  and  negotiated  rulemaking. 

Currently,  OSHA's  rulemaking  process  takes  too  long  and 
generates  more  conflict  than  creative  and  productive  problem 
solving.     The  use  of  a  consensus  process  and  of  outside  experts 
could  expedite  rulemaking  and  result  in  a  better  final  product. 
In  addition,  difficult  policy  and  administrative  obstacles  could 
be  minimized  by  bringing  the  Solicitor  of  Labor  and  the  Office 
of  Management  and  Budget  into  the  rulemaking  process  earlier  and 
reaching  agreement  on  objectives  and  agenda. 

o       Develop  an  enforcement  process  that  is  less  adversarial. 

The  goal  of  OSHA  enforcement  should  be  solving  problems  rather 
than  affixing  blame.     This  is  not  to  say  that  OSHA  should  not 
enforce  serious  violations  vigorously;  it  should.     But  OSHA 
should  couple  enforcement  efforts  with  training  and  genuine 
incentives  to  encourage  creation  of  workplace  programs  that 
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correct  problems  and  promote  employee  safety  and  health.  There 
must  be  a  recognition  that  all  parties        regular  and  contract 
employees,  employers  and  OSHA  --  have  a  common  goal  of 
improving  the  safety  and  health  of  American  workers. 

CMA  also  provided  written  testimony  to  the  House  Government 
Operations  Subcommittee  on  Employment  and  Housing  on  for  the  October  2, 
1991  hearings  on  contractor  safety  in  the  petrochemical  industry.  At 
that  time  we  identified  another  area  where  improvements  were  warranted: 

o       Modify  current  reporting  requirements . 

Current  injury  and  illness  reporting  requirements  may  be 
inadequate  for  capturing  the  full  range  of  injury  and  illness 
experience  in  the  industry,  particularly  where  there  are 
contract  employees  at  a  worksite.     OSHA  should  require  that 
plant  site  logs  include  contractor  illness  and  injury 
information  so  that  it  has  a  more  accurate  picture  of  employee 
health  and  safety  at  a  plant. 

III.     CHEMICAL  INDUSTRY  COMMITMENT  TO  HEALTH  &  SAFETY 

CMA  members  believe  a  safe  and  healthy  workplace  is  good 
business.     This  is  not  just  a  platitude.     CMA  has  a  number  of  programs 
promoting  employee  health  and  safety  among  its  members.  Principal 
among  those  efforts  is  CMA's  Responsible  Care®  initiative,  the 
development  of  the  American  National  Standards  Institute  (ANSI)  hazard 
labeling  standard  and  material  safety  data  sheet  guidelines  (soon  to  be 
an  ANSI  standard)  and  the  Lammot  Du  Pont  Safety  Award. 


A.      Responsible  Care®. 

In  September  of  1988,  CMA's  Board  of  Directors  adopted  an 
initiative  called  Responsible  Care®:  A  Public  Commitment. 
Responsible  Care®  commits  industry  to  continuous  improvement  in 
health,  safety  and  environmental  quality.     It  consists  of  a  set  of 
Guiding  Principles  and  six  codes  of  management  practice.     The  codes  on 
Community  Awareness  and  Emergency  Response,  Pollution  Prevention, 
Distribution  and  Process  Safety  are  being  implemented.     Two  additional 
codes,  Employee  Health  and  Safety  and  Product  Stewardship,  are  being 
developed  and  will  be  completed  in  early  1992.     Participation  in 
Responsible  Care®  is  a  condition  of  membership  in  CMA        all  183 
member  companies  must  sign  its  Guiding  Principles,  implement  its  codes 
and  subscribe  to  the  philosophy  of  continuous  improvement. 

Two  codes,  the  Process  Safety  Code  and  the  nascent  Employee 
Health  and  Safety  Code,  bear  directly  on  the  chemical  industry's 
commitment  to  provide  employees  with  a  safe  and  healthy  working 
environment. 
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The  Process  Safety  Code.     The  Process  Safety  Code  is  designed 
to  prevent  fires,  explosions  and  accidental  releases.     To  implement  the 
code,  CMA  members  must  have  an  ongoing  process  safety  program  that 
includes,  among  other  things: 

Periodic  assessment  and  documentation  of  process  hazards,  and 
implementation  of  actions  to  minimize  risks  associated  with 
chemical  operations,  including  the  possibility  of  human  error; 
Consideration  and  mitigation  of  the  potential  safety  effects  of 
expansions,  modifications  and  new  sites  on  the  community, 
environment,  and  employees; 

Sufficient  layers  of  protection  through  technology,  facilities 
and  employees  to  prevent  escalation  from  a  single  failure  to  a 
catastrophic  event; 

Establishment  of  procedures  and  work  practices  for  safe 
operating  and  maintenance  activities; 

Training  for  all  employees  to  reach  and  maintain  proficiency  in 
safe  work  practices  and  the  skills  and  knowledge  necessary  to 
perform  the  job;  and 

Provisions  that  contractors  either  have  programs  for  their  own 
employees  consistent  with  the  applicable  Code  or  be  included  in 
the  member  company's  program,  or  some  combination  of  the 

two. 

The  Employee  Health  and  Safety  Code.     The  Employee  Health  and 
Safety  Code  is  being  developed  by  a  cross  section  of  member  company 
occupational  health  and  safety  professionals.     As  with  all  other 
Responsible  Care®  codes,  during  its  development  the  Employee  Health 
and  Safety  Code  has  been  reviewed  periodically  by  the  Responsible 
Care®  Public  Advisory  Panel.     That  panel  is  a  group  of  public 
citizens  who  are  environmental,  health  and  safety  thought  leaders. 
They  assist  the  industry  in  identifying  and  developing  programs  and 
actions  responsive  to  public  concerns.     In  addition,  CMA  requested 
its  member  companies  to  review  the  draft  Employee  Health  and  Safety 
Code  with  their  employees.     Comments  from  member  company  employees  were 
considered  in  revising  the  draft  code.     In  general,  employees  responded 
positively  to  Responsible  Care®  and  the  Code. 

The  goal  of  the  Employee  Health  and  Safety  Code  is  to  protect 
and  to  promote  the  health  and  safety  of  people  working  at  or  visiting 
member  company  work  sites.     To  achieve  this  goal,  the  code  will  provide 
management  practices  designed  to  continuously  improve  worksite  health 
and  safety.     Generally,  these  practices  will  require  the  commitment  of 
management  to  health  and  safety,  the  identification  and  assessment  of 
hazards,  the  prevention  of  unsafe  acts  and  conditions,  the  maintenance 
and  improvement  of  employee  health  and  the  fostering  of  communications 
on  health  and  safety  issues. 

B.      Precautionary  Labeling  and  Material  Safety  Data  Sheets 
Standards. 


In  1982  CMA  developed,  and  now  serves  as  the  ANSI  secretariat 
for,  the  Precautionary  Labeling  Standard  for  hazardous  chemicals  (ANSI 
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Z129. 1-1988) .     The  standard  is  the  recognized  standard  for  effective 
hazard  labeling.     It  is  intended  to  apply  to  the  precautionary  labeling 
of  hazardous  chemicals  used  under  industrial  conditions.     It  recommends 
language  to  be  used  on  such  labels.    This  CMA-developed  standard 
precedes  and  goes  beyond  the  OSHA  Hazard  Communication  Standard. 

In  the  past  year  and  a  half,  CMA  also  has  been  developing  a 
guideline  for  the  preparation  of  material  safety  data  sheets  (MSDSs) 
which  are  required  by  the  OSHA  Hazard  Communication  Standard.  That 
guideline  presents  basic  information  on  how  to  develop  and  write  an 
MSDS.     It  identifies  information  that  must  be  included  on  an  MSDS  to 
comply  with  the  OSHA  standard.     However,  the  guideline  goes  beyond  OSHA 
requirements  and  includes  information  that  should  be  provided  for 
completeness,  clarity  and  format  consistency.     Although  still  in  an 
interim  draft  stage,   it  has  been  a  useful  tool  for  industry  in 
preparing  MSDSs.     The  guideline  is  being  submitted  to  ANSI  for  adoption 
as  a  standard 

C.      The  Lammot  Du  Pont  Safety  Award. 

The  Lammot  Du  Pont  Safety  Awards  recognize  sustained  achievement 
by  CMA  member  companies  in  reducing  workplace  injury  and  illness 
rates.     It  is  awarded  in  three  categories  based  on  workforce  size. 
Awards  are  determined  based  on  illness  and  injury  data  as  reported  on 
OSHA  200  forms,  which  are  also  submitted  to  CMA,     The  awards  are 
presented  each  year  to  the  member  companies  demonstrating  the  greatest 
percent  reduction  in  total  injury  incidence  rates  over  the  past  five 
years . 

IV.  CONCLUSION 

CMA  has  demonstrated  a  commitment  to  workplace  health  and 
safety  and  looks  forward  to  the  opportunity  to  testify  in  subsequent 
hearings  of  this  Subcommittee  and  the  full  Committee  regarding  the 
specific  provisions  of  the  Comprehensive  Safety  and  Health  Reform  Act. 
We  anticipate  taking  an  active  role  in  the  dialogue  on  important  health 
and  safety  issues  raised  by  the  proposed  legislation. 
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Honorable  Howard  M.  Metzenbaum  HpS 
Honorable  Edward  M.  Kennedy  ^Slll 
United  States  Senate  " 
608  Hart  Building 
Washington,  D.C.  20510 

Dear  Senator  Metzenbaum  and  Senator  Kennedy: 

As  Administrator  of  the  Oregon  Occupational  Safety  and  Health  Division  of  the 
Department  of  Insurance  and  Finance,  I  would  like  to  speak  to  the  concepts  of 
the  OSHA  Reform  Bill.    During  my  tenure  as  Administrator  of  OR-OSHA,  these 
past  four  years,  the  Incident  rate  of  occupational  Injuries,  Illnesses  and 
fatalities  has  dropped  dramatically  here  In  Oregon.    This  Incident  rate 
reduction  has  led  to  two  years  (1990-91)  of  double-digit  reductions  1n  the - 
workers'  compensation  pure  premium  rates.    These  reductions  have  saved  Oregon 
employers  over  a  billion  dollars  In  direct  and  Indirect  costs,  but  more 
Importantly,  It  has  saved  the  human  suffering,  loss  of  dignity  and  community 
HvablHty  associated  with  these  Industrial  tragedies  for  our  Oregon  workers. 
Oregon  1s  the  winner  because  of  our  21st  century,  state-of-the-art, 
occupational  safety  and  health  programs.    We  may  be  the  only  state  reducing 
our  workers'  compensation  premiums  this  dramatically.    As  a  state  OSHA  plan, 
we  maintain  a  strong  enforcement  program  with  approximately  100  compliance 
officers,  Including  both  safety  and  Industrial  hygiene.    However,  we  have  a 
large  cadre  of  consultants,  trainers  and  technicians  to  assist  our  Oregon 
employees  and  employers.    We  have  five  ergonomlsts  on  staff  assisting  Oregon 
employers  in  redesigning  their  workplaces  to  prevent  and/or  reduce  cumulative 
trauma/repetitive  motion  problems  associated  with  repetitive  work  processes. 
0R-0SHA  Is  a  full  service  occupational  safety  and  health  division. 

We  have  In  Oregon  already  established  many  of  the  proposals  suggested  In  the 
reform  bill.    In  the  employer  and  employee  participation  section,  we  have 
mandated  joint  occupational  safety  and  health  committees  and  programs, 
employee  participation  In  enforcement  proceedings  and  antidiscrimination 
protections.    In  the  standard  setting  procedures  section,  we  adopt  federal 
rules  within  a  six  month  period  and  promulgate  our  own  standards  such  as  a 
Forest  Activities  Code,  Workers'  Compensation  Insurers  Standards,  construction 
crane  operators  certification  program,  and  others.    In  the  enforcement 
section,  we  use  Oregon  workers'  compensation  data  to  target  high  risk 
Industries  for  Inspection,  have  a  24-hour  reporting  time  limit  for 
occupational  fatalities,  have  Immediate  "red  tag"  authority  to  shut  down  any 
Industrial  processes  due  to  Imminent  danger,  receive  warrant  authority  within 
a  day  to  enter  business  establishments  and  make  employers  abate  serious 
violations  even  If  they  chose  to  appeal  the  citation. 
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As  a  state  OSHA  entity,  we  cover  both  private  and  public  employees  under  our 
Oregon  Safe  Employment  Act  law.    As  for  the  research,  training  and 
recordkeeping  section,  we  have  some  of  the  finest  occupational  health  and 
safety  professionals  in  our  consultative,  training  and  technical  sections  to 
assist  our  Oregon  employers  and  employees  in  the  field  of  occupational  health 
and  safety. 

We  also  have  a  unique  program  where  we  allot  a  specific  amount  of  accrued 
citation  penalty  money  bi annually  for  an  occupational  safety  and  health 
training  grants  program.    Industry  and  labor  utilize  this  program  to  develop' 
specific  and  unique  occupational  health  and  safety  training  for  their 
respective  Industries. 

Senators,  I  reiterate  my  support  for  the  aforementioned  concepts  in  the  OSHA 
Reform  Bill.    We  in  Oregon  have  been  Involved  with  most  of  the  reforms  for 
years  and  1t  Is  paying  off  substantially  for  our  Oregon  employers  and 
employees . 

If  you  have  questions  pertaining  to  the  field  of  occupational  health  and 
safety,  please  contact  me. 


Dhn  A.  Pompel 
Administrator 

Oregon  Occupational  Safety  &  Health  Division 
(503)  378-3272 
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Senator  Metzenbaum.  Our  hearing  record  will  remain  open  for  2 
weeks  for  additional  comments. 

Professor,  I  appreciate  your  testimony  today  and  look  forward  to 
working  with  you;  and  the  same  for  you,  Mr.  Vladeck. 

The  hearing  stands  adjourned. 

[Whereupon,  at  11:40  a.m.,  the  subcommittee  was  adjourned.] 
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